THE COURT: If it is, it is okay on the 

tongue. 

(The following proceedings were had IN OPEN 
COURT.) 

MR. BRALY: Call Doctor Hook, Your Honor. 

CARL TRUMAN HOOK, M.D., 

called as a witness on behalf of the plaintiff, being 
first duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. BRALY: 

Q. Doctor Hook, state your full name, please. 

A. Carl Truman Hook. 

Q. And where do you live, sir? 

A. [DELETED] 

Q. Are you employed? 

A. Self-employed physician and surgeon. 

Q. Doctor Hook, did you ever have occasion to 
treat a patient by the name of Marvin Sean Marsee? 

A. Yes, I did. 

Q. Before we discuss Sean Marsee, Doctor, where 
did you attend medical school and receive your 
training? 

A. University of Oklahoma. 

Q. What years were those? 

A. 1966, graduating in 1970. 
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Q. And what was your training after you 
graduated from medical school? 

A. A year of rotating internship. That was 
completed at St. Anthony Hospital here in Oklahoma 
City. One year of general surgery residency in 
Oklahoma City, St. Anthony; three years of 
otorhinolaryngology; also head and neck, ear, nose 
and throat surgery; and that was the University of 
Oklahoma Health Sciences Center. 

Q. You used some big words. Would you tell the 
jury what otorhinolaryngology is, please? 

A. Ear, nose and throat and head and neck. 

Q. Doctor, what was the nature of your training 
after 1970, after you graduated from medical school? 

A. I'm sorry. Could you -- 

Q.. What was included within your training? 

A. Well, that area of the body above the 
clavicles, collarbones; so we treat the neck, the 
face, the head, sinuses, nose, oral cavity, throat, 
voice box, esophageal lesions, ear disease, cancers 
of the skin involving the head and neck, which 
includes the. upper digestive and air passages. 

Q. Were you involved in the treatment of 
patients having cancer of the head and neck during 
that period of time? 
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A. Yes, I was. 

Q. Mould you describe for us that involvement? 

A. Your initial involvement starts in medical 
school when you are a student seeing the residents 
and the staff physicians treating that themselves. 
Then after you graduate, a year of internship. You 
begin your active involvement and on into the 
surgical specialty years. The heaviest patient load 
that we encounter for cancer victims, head and neck 
cancer victims, is at the Veterans Hospital in 
Oklahoma City. Very high patient load of cancer. 

Q. Did you rotate over and treat those patients 
at the Veterans Hospital? 

A. Yes, I do. 

Q. Is there a board that certifies surgeons 
with your specialty? 

A. Yes, sir. 

Q. And what is that board? 

A. The American Board of Otolaryngology, head 
and neck. 

Q. And have you been certified — 

A. Yes, sir. 

Q. -- by that board? 

A. Yes, sir. 

Q. You are a board-certified head and neck 
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surgeon? 

A . Yes, sir. 

Q. Doctor, in your experience with head and 
neck cancer cases, has there been any connection 
between the use of tobacco in those cancer cases? 

A. Yes, there has, a very strong connection. 

Q. Have you ever, to the best of your 

recollection, treated a patient with cancer of the 
head and neck that was not a user of tobacco in some 
form or another? 

A. If we are excluding skin cancers and talking 
about mouth, oral cavity, no, I have not treated 
anyone that did not use tobacco. 

Q. Is that an experience that is, assuming some 
random exceptions, fairly common among surgeons in 
your profession? 

A. Yes, sir. 

MR. JENNINGS: If the Court please, I object 

to that question. I don’t know how he could possibly 
express an opinion on that subject. 

THE COURT: Sustained. 

Q. (BY MR. BRALY) Doctor, when did you move to 

Ada? 

A. July of 1975. 

Q. And have you been in private practice there 
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since that time? 

A. Yes, I have. 

Q. Would you tell the jury what a condition is 
that is called a leukoplakia? 

A. Leukoplakia means white patch. That is in 
reference to any mucus membrane surface of your 
body. In my area of specialty then I am referring to 
the mouth, oral cavity, pharynx, larynx or inside the 
nose itself. Whereas you expect to see a pink nice 
smooth velvety surface of mucosa, leukoplakia will be 
white, thickened, firm. It’s probably most analogous 
to a callus that you would be used to seeing on your 
hand or on the sole of your foot. 

Q. An do you see these in your patients? 

A. Yes, Ido. 

Q. And in your opinion is there any cause for 
these leukoplakias in the patients that you see? 

A. Well, by and large the majority of them are 
tobacco users. There is an association between the 
either smokeless tobacco usage or smoking or even a 
cigar or pipe holding it in your lip. You can get 
mucosa problems on the lip, and you have leukoplakia 
there. Now, this — the tobacco is by far probably 
90, 95 percent of the causes of them. 

Q. In 1975 when you went into private practice. 
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were you seeing any significant number of 
leukoplakias in teenagers? 

A. Not in teenagers. That would be very rare. 

Q. At that time? 

A. Yes. 

Q. In 1983 when you saw Sean Marsee for the 
first time and continuing down to the present, have 
you seen a change in the frequency with which you 
would see leukoplakias in the mouths of teenagers? 

A. Yes, there has been an increase in the 
number of patients that would have leukoplakia, 
particularly in the younger age group. I observed 
during the same time the association that more of the 
young people were using smokeless tobacco. There has 
been a rather significant increase in my ten years of 
practice at that time, eight or nine years at that 
time. 

Q. Are leukoplakias considered to have any 
premalignant potential by people in your profession? 

A. Yes, they do. 

Q. And would you describe that, if you can, to 
the Court and the jury. 

A. With continued use of an agent, a causative 
product, as we find many, many times with the 
smokeless tobacco, the white lesion forms, the 


IM Firil National Can,,, MAYNARD PETERSON & ASSOCIATES 

(405)232-9909 Certified Shorthand Reporters 


DEPOSITION SUITE AVAILABLE 




aQO'/puzMw' ndustrydocuments.ucsf.edu/dnr.R/v7hinnn 1 


Oklahoma City, 
Oklahoma 73102 







leukoplakia. When that lesion begins desquamating or 
sloughing, shedding off, cracking, getting red, you 
become very worried that it is undergoing significant 
bad changes into cancer. We see a large number of 
these turning into cancer, and we consider it 
premalignant disease. 

Q. Do we have any really accurate data as to 
what percentage of these go through this malignant 
transformation? 

A. I don't think that there is a uniform 
percentage from the literature. It varies 
considerably, and I think it is more related to the 
location and it varies in amount. The literature 
shows everywhere from 3 to 4 percent and then as high 
as 40 percent of leukoplakia lesions turning into 
cancer at a later time. 

Q. If you are able to convince a patient to 
quit using tobacco, do these things sometimes regress 
and go away? 

A. They nearly always regress and go away if 
they have not gotten to that point yet where they are 
what we term dysplasia, the early changes of the cell 
types going into a malignant process, is underway. 

If you convince them to stop when it is still just 
the white patch, I see them go away in two weeks 
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time . 


Q. Doctor, tell us about Sean Marsee's first 
visit to your office. 

A. The first visit of Sean Marsee, he presented 
an 18-year-old fellow that filled out the 
questionnaire and the information sheet in my office 
as his chief complaint "my tongue.” And he did fill 
out all the information himself. 

And on questioning, when I walked into the 
room and asked him what his problem was, what I could 
do for him, he told me he had a sore on his tongue 
for several months. And on close questioning it 
might have been as much as five months, but 
definitely more than three, that he had had a sore 
that was starting to hurt. 

He was aware of it all the time, and of 
recent -- like in the last few weeks -- it was 
hurting him enough that he would complain about it to 
his mother, and he led me to believe that he had not 
really let her know about it until a short time 


before he came to see me. I think that he informed 
her of the sore on the tongue and showed it to family 
members, and then the process of seeing a physician 


about it was begun. 

Q. What was your initial impression of what you 
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1 saw when he showed you this place on his tongue? 

2 A. Well, there was a very large ulcerative 

3 lesion on the right lateral border of the tongue. 

4 The size of it was alarming, surprising, and it was 

5 very tender and sore. It was sore enough that he did 

6 not allow me to examine it as well as I would like to 

7 because he physically could not stand for me to 

8 squeeze, touch very hard or palpate the tongue. I 

9 had not seen anything like that before on the tongue 

10 or in the oral cavity that was not a malignant 

11 1esion. 

12 Now, that was a little bit disconcerting to 

13 me because I had not seen a lesion like that in an 

14 18-year-old before. We then went through the usual 

15 questions that you are going to ask somebody in 

16 taking the medical history about possible 

17 causative -- causative elements that they may have in 

18 their environment. 

19 Q. Did you take that history from Sean Marsee? 

20 A. Yes. The first actual question had to do 

21 with smoking. I asked him if he smoked, and he said 

22 he did not. He was an athlete, ran track, was a 

23 track star, and he voluntarily told me about he knew 

24 that would change his ability to run, affect his 

25 lungs and his breathing ability, so he did not smoke. 
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I asked him about snuff, because I thought I 
saw evidence, like you see sometimes, you see little 
fragments of tobacco in some people, and I wasn’t 
really sure, but I asked him if he used snuff, and he 
said he did -- he did do that, and he volunteered the 
information he had used it six years. And further 
information that was pertinent to me was how many 
days a week do you use it every day, he has been a 
constant user for six years and also what location 
did he hold it in his mouth. 

Q. Doctor — 

A. Also — 

Q. Excuse me one second. Can you describe for 
the jury the location on his mouth that he described 
to you as where he kept his quid? 

A. He always placed it in his right buccal 
pouch, which would be the cheek and gum on his right 
side. He denied ever placing it in his lower or 
upper lip or on the left side. 

Q. You said the right buckle pouch. Could you 
put that in layman's terms for the jury? 

A. That’s between the cheek, as we all know 
right here, and then your gums containing the teeth, 
and on the right side it would be back in the area 
what you might know as your molar teeth, your first 

1466-E First National Center MAYNARD PETERSON Sc ASSOCIATES Oklahoma City. 

(405)232-9909 Certified Shorthand Reporters Oklahoma 73102 

DEPOSITION SUITE AVAILABLE 









44 





, 1 
2 

3 

4 

5 

6 

7 

8 
9 

1 0 
1 1 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


molar, second molar, it will be in front or anterior 
to the location where your wisdom teeth would have 
been, where they would be. 

Q. You say anterior to the place where your 
wisdom teeth would be, you mean forward in the mouth? 

A. Forward, yes. 

Q. So in front of the large molars? 

A. It would be adjacent to your first molar and 

then right in front of that forward to that is called 
the premolar, and that is the usual location for a 
beginner or first-time users usually hold the snuff 
in that location. 

Q. Did he describe and point to that place that 
he was telling you this? 

A. The -- are you asking me the place where he 
held the snuff? 

Q. Yes. 

A. Yes. 

Q. Mas that how you came to understand it was 
from him pointing and describing that? 

A. Yes. I think when I asked him which -- 
where he held it in describing to me, he just 
promptly pointed with his index finger to the right 
side in his pouch. 

Q. How would you describe Sean Marsee’s health. 
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his general health at the time that you saw him? 

A. Excellent health. He was a compact, small 
of stature, probably five-five, five-six, at the 
most. I did not actually measure his height, but he 
was not a tall fellow, and his weight was at a 
hundred fifty to a hundred fifty five pounds, which 
is a good muscular build for that size. He had been 
running track for several years and had engaged in 
some other athletic endeavors, also, and I think he 
took some pride in his physical condition. 

Q. Was there any infection present in 
connection with this ulcer that you saw on his 
tongue? 

A. On the surface of the tongue there was some 
white exudate mucous which you would expect with a 
long-term ulcer. If it has been there any time at 
all, you do develop superficial infection. That 
actually adds to the discomfort, makes it sting 
worse, usually makes it reddened and just a 
superficial, not deep into the tongue, itself; there 
was no infection anywhere else in his mouth. 

Q. Did that infection cause any problems in his 
examination? 

A. Oh, he was very difficult to examine because 
of his soreness, and he did not act as if a young man 
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that would be one to shy away from pain. He hadn’t 
played tough enough, but he couldn’t allow me to 


squeeze the tongue like I would want to and need to 
to estimate the size of the enduration, which means 
firmness, toughness, firmness into the muscle of the 
tongue, itself. 

Q. Now, is that soreness from the cancer or 
from the infection? 


Both. It can be, some of it comes from both 


10 causes. 


Q. And what did you do, if anything, about the 
soreness and the infection? 

A. I told him to stop using snuff immediately. 
He said that he would do that. He said he thought he 
could. He actually quit a week or so earlier than 
seeing me and his -- he thought maybe that would 
help, but he quit a day or two and his tongue was 
hurting so bad he started using it again, he thought 
it might be soothing. When I told him I needed him 
to stop and not use it any more, he said that he 
could, he thought, if I insisted on it. 

So I also placed him on some topical 
ointment to place on the lesion itself, which by 
brand name i3 Kenalog, that’s simply an 
anti-inflammatory ointment-- most of us in this room 
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have used something like that before — just for him 
to place that on the surface of the ulceration, stop 
the use of the snuff, come back in two weeks for 
re-examination. 

Q. Did he return? 

A. Yes, he did. 

Q. And had the appearance of the lesion on his 
tongue changed any? 

A. It had improved in the general appearance. 

It didn't look as angry, it didn’t look as red and 
generally when you see that you don’t feel like it is 
going to be as tender and sore to touch and as it 
turned out it was a little easier for him to let me 
examine him. It was still sore. He could not get 
rid of all of the tenderness involved, but it was 
much better. It did not have all the white mucus on 
the surface of the ulceration. In fact, that makes 
you think by looking at it that it is smaller, 
because the surrounding ring of redness may be around 
the edge of the ulceration wasn’t as bad as it was 
before. 

Q. Were you ever able to obtain a photograph of 
his tongue? 

A. Yes, I did that day. 

Q. Let me hand you what has been marked as 
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Plaintiff’s Exhibit No. 4-A. Can you identify this 
photograph? 

A. Yes. That's Sean Narsee. He is retracting 
the corner of his mouth with his right index finger 
for me, retracting his tongue to his left, which 
exposes the right side of his tongue and I took the 
photograph at that time with him showing me the sore 
on his tongue. This is after he had discontinued the 
placement of this snuff in that location, and I 
actually think he quit using the snuff that two 
weeks, he may have put it in a different location, 
but I specifically told him that has to stop being in 
that location to keep it from being further 
irritated. And that was done on the second visit. 

Q. Now, do you make a practice of from time to 
time making photographs of conditions in your 
patient's mouth? 

A. Yes, Ido. 

Q. What is the purpose of that? 

A. Well, I do it in interesting cases and usual 
cases, and also do it any time that we are about to 
operate on someone to change appearance of anything, 
such as a cosmetic operation. It is for 
documentation. It is to — so that you don’t forget 
the actual size, what it looked like. A few weeks 
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A. The jury can see from that distance. I 
think the enlargement would help. This is the right 
side where you see his finger holding that corner of 
his mouth back, and just in front of his upper lip 
there is a sore on this edge. I am holding the pen 
at that edge. That would be called the middle third 
of your tongue, of the part that you are aware of, 
and can see the mobile portion of your tongue 
represents the anterior front two-thirds, and of that 
one-third two-thirds and then the back third that you 
may not be aware of this that is way down in your 
throat that you can not see, this lesion was in the 
middle, the middle-third, not the tip of the tongue, 
but back on the edge. 

Q. Thank you. Doctor. Doctor, what was the 
advice or recommendations that you made to Sean 
Marsee at the second visit? 

A. The second visit, I recommend that the 
ulceration sore, as he referred to it himself, had to 
be removed, that he needed surgery on the tongue. It 
had to be removed even if it were a benign lesion, 
which I actually didn't know at that time for sure, 
just my clinical impression and from the appearance 
and what I have seen many times over, I was very very 
suspicious and concerned that it was a malignant 
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cancerous lesion, but it was of such a size that it 
had to be removed. It wasn't going to go away by 
itself. So I described to he and his mother the 
surgery of resection of that portion of his tongue 
and told him that needed to be done, and he would be 
in the hospital several days for that recouping 
rating afterwards. 

Q. What was his response to this suggestion? 

A. He certainly wasn’t overjoyed and eager 

about having surgery, you know, nor would anyone 
else, I think, in that circumstance, but he evidently 
put some considerable thought into it, and I think he 
and his mother had discussed it at length because he 
didn't really seem shocked. He didn’t seem 
surprised, but with determination, he said that he 
agreed he thought he needed that done, but he 
requested not to do it immediately. 

Q. Did he give you a reason for that? 

A. Well, he was about to run the regional in 
the state track meet and you thought that was 
extremely important to him and he thought that he had 
a chance to win a gold medal, and he had one many 
medals before. He did not want to miss running in 
the State track meet. A few days after the track, 
meet was to be run, he would also graduate from high 


1466-E First National Center MAYNARD PETERSON & ASSOCIATES Oklahoma City . 

(405)232-9909 Certified Shorthand Reporters Oklahoma 73102 

DEPOSITION SUITE AVAILABLE 

http ://legacy.library.ucsf.e8o/tid/4ci1QtIia^0)^cMw. industrydocuments.ucsf.edu/docs/yzhl0001 




' 

52 1 

1 

school. He was going to be walking across the 


) ” 2 

stage. He asked if it could be put off until those 


0 

two events occurred. 


4 

Q. Did you agree to do that? 


5 

A. I agreed to do that. 


6 

Q. What were your considerations in that 


7 

matter? 


8 

A. No. 1, I think he was very sincere and a 


9 

very honest-acting young man, and he struck at me a 


1 0 

little bit emotionally, I think, because I had done 


11 

the same thing myself many years ago when I was a 


12 

senior in high school, and it was important to me to 


13 

) 

run in the state track meet and graduate, and I think 


• 

it was important to him. 


15 

And although I told him what his tongue 


16 

surgery was going to be like, X don’t know that 


17 

anybody knows exactly what they are in for until they 


18 

are actually there, but I knew what he was going to 


19 

feel like afterwards, knew what his tongue was going 


20 

be like, what his eating, feeling, talking would be 


2 1 

like and if I did the surgery at that time, he would 


22 

not run in the state track meet and I might not even 


23 

have him in a condition where he could graduate from 


24 

high school. 


) 25 

Q. In in relation to when he graduated from 


W 
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high school, when was the surgery actually performed? 

A. I think his graduation ceremony was on a 
Friday, and we talked and looked at the calendar and 
told him that as soon as that had been done, he 
needed to have his surgery. He checked in the 
hospital on a Sunday afternoon, I believe two days 
after the graduation, which was then making him 


available for Monday morning surgery the next 
available surgery date after his graduation. 

Q. Doctor Hook, did you take any photographs 
during the cburse of the operation of Sean’s tongue? 
A. Yes, I did. 


Q. Was that something that you do routinely? 

A. Frequently. 

Q. Doctor Hook, let me hand you what have been 
marked as Plaintiff’s Exhibit 4-B. Can you identify 
that photograph? 

A. This photograph is taken after he was 
anesthetized, put to sleep, and I am retracking his 
tongue, pulling it out of the oral cavity so it shows 
the ulceration which in this picture is starting to 
bleed because of the tension I think that I was 
putting on it, and took this photograph at that 
time. This is just at the very start of the 
procedure. 
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Q. And Exhibit 4-C? 

A. This is of the same view that actually is a 
closeup. It was a second picture taken with the 
person using the camera just getting a little closer 
to try to make it show up better. 

MR. BRALY: Without objection, I presume, we 
would offer 4 B and 4 C, Your Honor. 

MR. JENNINGS: We have no objection Your 

Honor 

THE COURT: Plaintiff’s 4 B and 4 C will be 

admi11ed. 

MR. BRALY: Substitution, as before. 

Q. (BY MR. BRALY) Doctor Hook, while they are 

looking, let me ask you at the end of the surgery, 
did you take a photograph as you closed the surgical 
wound? 

A. Yes, after I was completed and all the 
sutures were in, then I took the photograph. 

Q. Doctor Hook, let me hand you What has been 
marked as Plaintiff's Exhibit 4-D. Can you identify 
that photograph? 

A. Yes, sir. That is the tongue as it is 
visualized and shown the remaining tongue after 
removing a good portion of the right anterior 
two-thirds of the tongue. 
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MR. BRALYt With the Court's permission. 

THE COURT: Yes, hold on. Any objection to 

4 D. 

MR. JENNINGS: No objection. 

THE COURT: Plaintiff’s 4-D will be 

admitted. 

Q. (BY MR. BRALY) Doctor Hook, a few minutes 
ago you described a condition called leukoplakia. Do 
you recall that testimony? 

A. Yes, sir. 

Q. I believe you described it as being a 
premalignant condition. 

A. Yes. 

Q. At the time of your observation of this 
lesion, did you then see any leukoplakia? 

A. No, sir, I did not. 

Q. Do you now know whether or not there was a 
preexisting leukoplakia on that portion of the 
tongue? 

A. I read the deposition of a physician who saw 
him several months before I did who described 
leukoplakia on the right lateral margin of the 
tongue, which corresponds to the area where I was 
seeing an ulceration. There was no leukoplakia left 
when I saw him. There was already active ulceration 
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and sloughing of the mucosa and muscle tissue at that 


2 site. 







Mould that series of events be consistent 



with a leukoplakia that had progressed into a 
malignancy? 

A . Yes, sir. 

Q. Doctor Hook, what was the result of the 
biopsy that you performed during that surgery, caused 
to be performed? 

A. I performed a frozen section, incisional 
biopsy after he was anesthetized with plans to 
continue right on with the operation and excise the 
entire lesion. This is how I had planned on doing it 
to keep him from having an extra operation in the 
office and also not to violate the ulceration until 
the lesion until I was ready to remove the whole 
problem itself, the whole sore. 

Upon removing and excising that mass, after 
the incisional biopsy was sent for frozen section, 
which takes seven, eight, maybe ten minutes to wait 
for the pathologist to give you a report back, it was 
given the diagnosis of squamous cell carcinoma. 

Q. Tell the jury what squamous cell carcinoma 


That is the most active type of cancer that 
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1 

you have on surface lining. And you can have that 

i 

2 

type of cancer on your skin, externally, your face. 

! 

• 

3 

head and neck. In my instance I am talking about 

■ 

4 

inside the mouth, so that means the roof of the 


5 

mouth, lining of the mouth, your gums, the tongue. 


6 

the floor of the mouth and you can have the same 


7 

cancer in your esophagus, trachea, bronchial tubes. 


8 

women can have the same cancer in the cervix or 


9 

vagina, uterus, all of those areas. It is the 


10 

surface lining of any portion of the body, a gland or 


1 1 

an oral cavity or the outside skin. 


12 

Q. What percentage or fraction of the cancers 


13 

that you see inside oral cavities are squamous cell 


14 

carcinomas? 


15 

A. More than 90 percent, probably 95 percent. 


16 

Q. What is meant by squamous cells, what part 


17 

of the anatomy of the epithelial tissues? 


18 

A. The outer layer is in constant change. You 


19 

use it, abuse it, and those cells actually die and 


20 

you slough them off. You see that many times when 


21 

you wash your arm or hand or you may see dry skin? 


22 

A. The skin is in a constant change of 


23 

reforming. You are doing the same thing in all 


24 

mucous membrane lined areas of your body, the outer 


25 

layer, the squamous epithelium comes loose, although 
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you don’t actually see it coming loose in chunks, and 
new cells are being formed. They are flat, thin, and 
are on the surface. 

Q. The leukoplakias that you just described, 
what parts of the mouth do they occur in? 

A. They can occur in about any portion of the 
oral cavity. That can be the roof of your mouth, 
which you call the palate, the gums, gingiva, which 
are the structures supporting your teeth, the buccal 
mucosa would be the cheek as you might refer to it, 
in the front portion that would become the lip, the 
lower lip and the upper lip, the tongue itself which 
of course is one of the major things that you know 
about and see in the oral cavity, and then a very 
very high incidence of the floor of the mouth which 
is inside your lower teeth, inside your dental arch 
but underneath your tongue. The floor of the mouth 
is a very high area for leukoplakia to form. 

Q. Doctor, after Sean’s surgery, what did you 
recommend in the way of further treatment? 

A. Well, due to the fact that we had a squamous 
cell carcinoma on frozen section diagnosis, I 
proceeded with an excisional surgery to remove all of 
the tumor. That meant taking some normal tissue from 
around it, too, which is the only way that you know. 
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that you can get margins, adequate tissue and not 
leave some tumor behind. We then got the pathology 
report, permanent sections which you receive the next 
day, confirming that he have squamous cell carcinoma. 

And we have a young man, 18, with a lesion that is 
greater than two centimeters in diameter and to 
describe that it meant that the size of this coming 
from the edge of his tongue going inward towards the 
middle of the tongue itself, you were about 
two-thirds the size of a golf ball, when you talk 
about two centimeters, and that’s how large the tumor 
was in the muscle tissue itself. 

That size of tumor, what we call a T-two, 
greater than two centimeters in diameter, in a young 
man, which we generally feel like any time you have a 
malignancy in adolescent or youth, you have an 
aggressive tumor. You are concerned about it more 
because of how fast it is going to grow rather than 
an older person. I then began thinking of what else 
I wanted him to have, what else I wanted him to do, 
and I wanted him to have radiation therapy, cobalt 
treatments to that tongue, even though the pathology 
exam showed that it was completely removed to the 
floor of his mouth, to his neck on both sides. That 
would be considered by many to be aggressive to go - 


1466-E First National Center MAYNARD PETERSON & ASSOCIATES Oklahoma City. 

(405)232-9909 Certified Shorthand Reporters Oklahoma 73102 

ihttp://legacy. library. ucsf.e6o/tid/jcrOI7;a^0'Apc!llw.industrycl^(! , 9^9i^ t -re^: A '^ 1 &/ , !9fefes/yzh 10001 




ahead and radiate an 18 year old person with no 
definite obvious tumor in their body, but I felt like 
that was needed. 

Q. Doctor, if this cancer was going to spread, 
where would be the likely or the most probable parts 
of the body to which it might spread? 

A. The most probable location from his tumor on 
the right edge of his tongue would be to the lymph 
glands in your right neck, and that would be between 
your jawbone and your collarbone on the right side of 
the neck, and so that would be that area, and in me, 
on my right side we are talking about here 
(indicating). 

How does it get there? Well, it's got to 
spread, it can’t just jump there to the neck. So you 
are talking about having problems in the floor of the 
mouth. The tumor can spread and leave your tongue in 
this case go to the floor of the mouth. It goes out 
to the jawbone and then down into these lymph 
glands. They are really depots. They are just 
storage centers for tumor cells. That’s where you 
would expect the tumor to spread to first. You can 
spread further, the tumor can spread to lungs, brain, 
liver, bone, all parts of your body. 

Q. Doctor, is there a medical terra for that 
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1 

process? 


9 

A. Metastasis. 


3 

Q. Did you examine Sean’s neck to see whether 


4 

any of the lymph nodes in his neck were involved or 


5 

to see if.you could feel any metastases to any of the 


6 

lymph nodes in his mouth? 


7 

A. Yes, each visit that he was in my office, at 


8 

the time of admission to the hospital, and I always 


9 

felt his neck when he was in sleep, when he was in 


1 0 

sleep under general anesthesia. That way you have no 


11 

muscle tension and tightening up on the voluntary 


1 2 

aspect of the patient to keep you from feeling deeply 


9 

into the neck and up into the area that I would refer 


14 

to as the floor of the mouth. So I always take 


15 

advantage of a general anesthesia and feel the neck 


16 

at that time, also. 


17 

Q. Did you find at this point in time when you 


18 

were doing this first surgery, did you find any lymph 


19 

nodes that appeared to be involved? 


20 

A . No, sir. 


21 

Q. From the time when you were able to — let 


22 

me ask the question a different way. From the time 


23 

you took that first photograph of Sean when he had 


m 

come back after the antibiotic therapy for the 


^ 25 

infection, until the time you did the surgery on 
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Monday after he graduated from high school', could you 
determine that there had be any of the size of the 
tumor during that interval? 

A. No, sir? 

A. No, sir. 

Q. Doctor, what were the alternatives in terms 
of further treatment or prophylactic treatment or 
surgery or anything, what were the alternatives for 
this young man at this point in time after you had 
removed a third of his tongue? 

A. One alternative always is to do nothing. 

That was -- and you have to tell a patient that, 
that's part of the complete information that you have 
to convey to them. The surgical treatment for him at 
that point was not something that I was wanting to 
recommend to him at all because of the various areas 
that I just described to the jury about where the 
tumor would spread from his tongue to the floor of 
the mouth, out to the jaw and then down into the 
lymph glands. An operative procedure would remove 
all that. You would remove the areas where tumor can 
spread, the first regional area. 

That is a formidable operation. That is a 
big operation, and I could not, myself, recommend 


that to someone unless I had actual obvious tumor. 


1466-e Br „ MAYNARD PETERSON 4 ASSOCIATES 

(405)232-9909 Certified Shorthand Reporters 

http://legacy.library.ucsf.e8o/li#icrt0f7iaS:0/lj3iEl^ industryd^yfffiR^l^^ffifff^s/vzh 10001_ 


Oklahoma City, 
Oklahoma 73102 






63 




1 

2 

3 

4 

5 

6 

7 

8 
9 

10 
11 
1 2 

13 

14 

15 

16 
1 7 
18 

19 

20 
21 
22 

23 

24 

25 


anyway. If you could feel tumor, if you could see 
tumor, then I could strongly recommend that to 
someone, although it would probably be difficult to 
recommend that to an 18 year old youth. 

The third alternative which was my choice in 
this instance was radiation therapy. It is obviously 
noninvasive, nonsurgical, would not require another 
general anesthetic for him, but yet you can treat all 
the same areas where the tumor was and where you 
think the tumor could be, where it could spread. You 
can treat them with radiation therapy and get a very 
very wide field of treatment because of the 
nonsurgical, noninvasive and nonmutilating aspect of 
it, because head and neck cancer does not leave 
people in a good view of themselves when they look in 
the mirror and they are missing part of their body 
that you had removed. I recommended radiation 
therapy for him and told him that that was my 
recommendation over surgery and it definitely was my 
recommendation rather than doing nothing. 

Q. In what way is radiation therapy most useful 

for that kind of a patient? What does it accomplish 
or what do you hope to accomplish with radiation 
therapy at that point where you feel like you have 
got the primary tumor removed? 


1466-E Firs, National Cen.er MAYNARD PETERSON & ASSOCIATES 

(405) 232-9909 Certified Shorthand Reporters 

http ://legacy .library. ucsf .eQo/ttd^iWia^/iad/lw. i 1000.1 


Oklahoma City, 
Oklahoma 73102 






A. You are treating the areas of lymph nodes 
that we were talking about that might have seeds of 
tumor in them, but you don't know that, and the seeds 
of tumor are not able to be felt. You can't see 
them. You can't feel them until they grow into a 
timber mass large enough to be palpated, to be felt, 
starting out the size of a peanut and growing to a 
marble size. 

Now, when you are treating with radiation 
therapy, it is extremely deficient in, we call it, 
sterilizing, to sterilize that area where you think 
there are seeds of tumors that if they are not 
sterilized, killed, will grow into actual tumor mass. 

Now, it is much better for that actually 
than treating a tumor mass itself. You get something 
— well, the size of 

his -- the mass in his tongue, for instance, that I 
told you was two-thirds the size of a golf ball, I 
would not give radiation therapy a good chance at all 
of resolving that. That is too big. That's too much 
tumor to overcome. 

So radiation therapy is effective for small 
lesions, let’s say a centimeter or smaller, which we 
are talking about less than a half inch, or what we 
would call prophylactic in this case, we were 
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actually, treating him prophylactically because we did 
not know of any tumor. 

Q. Doctor, you keep using the word a lesion, 
before I got involved in this lawsuit I am not sure I 
knew what that meant. Would you tell the Court and 
jury what you are referring to when you say a 
lesion. I think you have used the word several 
times. 

A. A lesion can be several different things, 
but it's what I am treating. That can be a sore. It 
could be a canker sore in your mouth can be a lesion. 
It can be a tumor mass, a blister on your lip from a 
fever blister; a herpes fever blister would be a 
lesion. So any disease process that the -- your 
Medical Doctor or your surgeon is attacking you can 
call it a lesion. In this case, the cancer of the 
tongue. 

Q. By the way. Doctor, are herpes infections 
common in human beings? 

A. Yes, sir. 

Q. Approximately what proportion of the 
population has oral herpes infection? 

A. I think at least 50 percent would probably 
be infected with herpes virus, maybe a little higher. 

Q. Now, did, or let me ask you one more 
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question about the lymph nodes. I have had lymph 
nodes, you know, from common infections. Do lymph 
nodes get inflamed and large for other reasons 
besides metastatic cancer? 

A. Yes, sir. 

Q. Can you give us some examples? 

A. Two reasons that a lymph node is going to 
enlarge. Tumor or infection. Tumor can be starting 
there, it's primary, meaning -- and it's -- tumors 
you may have heard are Hodgkin’s lymphomas, they 
occur in the neck very frequently and that means the 
lymph node itself is where it started. 

It didn’t spread from somewhere else. And 
then in this case, I was feeling of Sean Marsee's 
neck all the time for metastatic, spread, because we 
know where the tumor was in his tongue. I was 
looking for enlargement of nodes that could be 
spread, in the tumor. 

Now, when you have infection, the nearest 
lymph nodes to an infected area are going to swell. 
And I suspect most of the people in this room have 
experienced that, and if you have infection on the 
face from skin blemishes, then you can get a lymph 
node in your neck to swell. I have experienced 
swelling in ray lymph nodes in my neck before from 
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sinus drainage when I had sinus infection and sore 
throat, tonsillitis, those would cause the lymph 
nodes in your neck to swell. And they are usually 
tender. You can feel them and they are sore. When 
you take antibiotics you treated the original 
infection, they go away, or at least they quit being 
sore, and usually shrink in size and may actually 
stay in your neck. 

Q. Doctor, I have here an anatomical model. 
Would that help you explain the route of metastases 
to show that to the jury? 

A. I think it would help lay persons to look 
at, then I can explain it, yes. 

MR. BRALY: I have already presented it to 

opposing counsel. Do you have any objection. 

MR. JENNINGS: (Nodding no.) 

Q. (BY MR. BRALY) It has been identified as 
Plaintiff's Exhibit 41. I don't think we will 
actually offer it into evidence. Your Honor. 

Q. (BY MR. BRALY) Doctor Hook, move your brief 
case. 

Doctor Hook, turn that around, present the 
side that shows the tongue first, if you would. You 
might have to get out of your chair, but -- Could you 
show the jury approximately where on the tongue that 
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1 the tumor was located? 

2 A. This model is actually going through the 

3 center of the tongue, so we are not seeing the 

4 lateral margin, but as far as from the teeth and the 

5 mouth, getting that orientation, we are talking about 

6 there (indicating) at the end of my pointer, not out 

7 here at the tip, and not down here at what we call 

8 posterior third, but we are talking about in this 

9 area, and as you can realize it if you open your 

10 mouth and stick your tongue out, that area then 

11 becomes much easier to see, and you will have had — 

12 being — it will be exposed to the observer or the 

13 person looking. But we are talking about the middle, 

14 the middle third. 

15 Q. Doctor, would you rotate the model, please, 

16 so you can show the lymph nodes to the jury. While 

17 you have got it there, why don't you point out the 

18 same location to the judge that you just pointed out 

19 to the jury? 

20 A. I was pointing to the middle third, which 

21 would be right in this area. This being the anterior 

22 third, the middle third, and this is the posterior 

23 third of the tongue. So we have a T 2 lesion 

24 location in this area. 

25 Q. Now, with respect to lymph nodes. Doctor, 
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would you show the jury, if you can, from the model 
those lymph nodes that you would be most concerned 
about as being involved in the spread of this cancer? 

A. You would be first concerned with lymph 
nodes located right under the corner of your jawbone, 
in front of this heavy muscle that you frequently 
feel, and if you get mad and clench your teeth you 
make it stand out in your neck. And that muscle is 
protecting the carotid artery and jugular vein, very 
important structures in your neck. 

Lymph nodes are going to be around veins, 
because the venous — the vein is carrying blood away 
from a lesion, away from a cancer, and the lymph 
nodes are kind of filters, they filter out infection 
and tumor from your blood stream and lymphatic system 
and so those little node depots will be underneath 
this muscle, and it will go all the way from the 
angle of your jaw, your ear, you could being feeling 
it possibly all the way down to your collar bone. 

Now, any person will have 40 or 50 lymph 
nodes in their neck but you can't feel them. You 
only feel the nodes when they become diseased with 
infection or tumor. So the logical area was to feel 
on his right neck every time; however, with a 
diagnosis of cancer in this area of tongue, you also 
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have to feel the opposite side, the left side, which 
I would call contralateral, the opposite neck, and 
there is an incidence of the cancer on one side, 
crossing the midline and going to that side of your 
neck. It doesn't happen very often, you would expect 
it to stay on the same side that the tumor was in the 
tongue. 

Q. Doctor, did you describe this surgical 
alternative to Sean Marsee at this time? 

A. After he had his excisional procedure of the 
cancer of his tongue, and he was in the hospital, 
yes, I described what that operation would consist of 
if you did remove more of the tongue around where the 
tumor had been, the floor of the mouth, the right jaw 
bone, and the contents of the right neck. I 
explained to him the structures and the parts of his 
body that would have to be removed. 

Q. What are those parts and if you can show the 
jury what you are talking about cutting out for that 
kind of surgery. 

A. I will turn this back around again to start, 
it helps me to orient myself to start where the tumor 
was in the tongue again. And we removed -- we had 
already removed the cancer with the first operation, 
and that was in this area, on the lateral margin. 


1466-E First National Center MAYNARD PETERSON & ASSOCIATES- 

(40S) 232-9909 Certified Shorthand Reporters 

http://legacy.library.ucsf.eQD/lKj/iciiQ[73g^#AMnduslrL_ PEP ^!!I!— 


Oklahoma City, 
Oklahoma 73102 







2 

3 

4 

5 

6 

7 

8 
9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 


But if you are going back to do a second operation of. 
this type, you would take more. You would remove 
more of the tongue, starting on the right side, you 
would go back, go further back down into the throat, 
into the base and you probably would take more 
towards the tip of the tongue. 

Then, underneath your tongue, where the 
tongue attaches to the floor of your mouth, you would 
be taking that skin, that mucosa between your tongue 
and your teeth. Then because the lymphatic system 
spreads along the floor of the mouth out laterally to 
the jaw bone, you have to remove that portion of the 
jaw bone. In this picture, the white structure you 

are seeing is the mandible, the jaw bone. You would 

transect it just to the other side of the mid line so 
with a right tongue cancer, you would cross the 
midline go to the left side, cut through the jaw? 

A. Then you would go back to the ankle of the 

jaw, back here and cut through it again. So you are 
removing everything on the right side that bears 


21 


teeth, plus you have gone around the midline to the 


22 left of center and taken away some of the front 

23 teeth. 

24 Then the lymphatic system, salivary gland, 

25 the muscle, fat, lymph nodes, jugular vein all would 
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be removed from the center of your neck back to the 



2 big muscle that lifts your shoulder called the 

3 trapezius, from your -- the jawbone, all that 

4 contents down to your clavicle. Now all that would 

5 be removed and connected. It would all be in one 

6 piece. So you would have a portion of tongue, floor 

7 of the mouth, jawbone, lymphatic system, muscle, vein 

8 fat, muscle. That would all be what we would call a 

9 composite resection. There is some other names 

10 called commando operation and I refer to it as a 

11 tongue jaw neck, I have done a lot of them and if you 

12 are in the head and neck business in taking care of 

13 cancer of the head and neck you do a lot of them. 

14 Q. What was Sean's reaction when you described 

15 the possibility of that kind of surgery? 

16 A. He asked -- probably the thing that got his 

17 attention most was talking about the jaw bone and 

18 asked what that would make him look like, if that 

19 changed his looks. And I said if that were removed, 

20 yes, it would change your looks. It makes the right 

21 side of your face sunken in. Your remaining jawbone 

22 on the left side would shift, you don’t have any 

23 support then on the right side and so you are — what 

24 you consider your chin tends to shift over without 

25 having any support, and of course you are fairly thin 
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looking on the right side, if you remove that large 
muscle, all the fat and the muscle and the vein that 
we talked about, and the jawbone. So it does change 
your looks, it’s not a very desirous thing for anyone 
to have and go through, and I never had to recommend 
that to an 18 year old before. , And he didn’t think 
much of it. 

Q. In your opinion, was it appropriate, given 
that you had no lymph nodes that were enlarged in his 
neck at that time? 

A. No. I gave him the alternative so that he 
and the family knew that there was a surgical 
alternative to remove the area where the tumor had 
spread to, but I did not feel like it would be 
appropriate to put him through that operation or 
anyone else, no matter what their age. That is not 
something I would do unless I had known cancer in the 
neck or in the floor of the mouth or residual in the 
tongue. Then you have to think about it. 

Q. All right. Doctor, for the moment, so I can 
see you why don't you set that aside. 

Q. Did you have any problem getting your 
radiation therapy that you wanted done on Sean? 

A. Well, yes, we had a little problem getting 
it done. I — after he was able to get out of the 


http 
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hospital, which essentially meant the remaining 
tongue that we had left behind swelling resulted to 
where he could close his mouth, because for about two 
days he couldn't close his mouth, the remaining 
tongue was swollen and sticking out into the oral 
cavity. He couldn't maintain nutrition, couldn’t 
swallow properly, couldn’t take fluids, so he was on 
IV fluids. There were three or four days there that 
he had to stay in the hospital for that. But as soon 
as he got out and I told him then I want you to have 
radiation therapy, we will wait for the tongue to 
heal, stitches out, so that there aren’t any sore 
edges, any raw edges, then you need the radiation 
therapy. And we talked about that in the hospital, 
but then we talked more fully about it when he came 
back to my office seven, eight, I believe nine days 
aftertheoperation. 

Q. And did he agree to go get it done? 

A. He agreed to go to Oklahoma City, which is 
the place that I wanted to send him. We do not have 
radiation therapy in Ada. The nearest location was 
Shawnee, but I wanted to send him to Oklahoma City 
where he would have the best equipment and the most 
expertise available in Oklahoma to receive radiation 
therapy. He was agreeable to that. I think with 
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1 I some encouragement from his mother, also. 


him to? 


And was it Doctor Mizenburg that you sent 


Doctor Morris Nizenburg. 


Q. All right. 

A. Did he accept Doctor Nizenburg and get the 
radiation therapy done or did something come up to 
interrupt that? 

4 

A. Well, nine days after the surgery, I saw 
him, we had his sutures out, I think they removed the 
last stitch or two from his tongue, made an 
appointment, called Oklahoma City, made that 
appointment, I don't remember what day of the week 
that would have been, but a few days later and 
probably, because radiation therapists tend to make 
their initial appointments on Monday or Tuesday, I 
suspect Monday or Tuesday of the next week was when 
he came to Oklahoma City. His mother was 
accompanying him. They saw Doctor Wizenburg, who 
examined him, who at that time just a few days after 
I had seen him then, he was concerned about a lymph 
node that he felt in his neck on the right side. 

Now, he h.ad some lymph nodes in his neck on both 
sides of his jaw on that visit in my office when I 
saw him. They were tucked up real high in his neck- 
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under — up underneath his jawbone. They were on 
both sides, and they were tender, and I felt that 
that was directly related to the inflammation, the 










insult, you might say, of that surgery where we had 
taken a good portion of his tongue away. He had been 
on antibiotics during that time, to let that area 
heal up. So I felt these inflammatory nodes on both 
sides of his neck. By the time he got to 
Oklahoma City, evidently the lymph nodes on the left 
size had resolved. He was healing up from his surgery 
and Doctor Wizenburg did not feel any lymph nodes by 
his report on the left side. But he felt a lymph 
node on the right side. He was concerned about that, 
that it could represent metastatic disease, and he 
felt due to the size, I believe he described the 
lymph node about one centimeter in size, which is 
slightly less than a half inch, he told Sean and his 
mother at that time that he should have further 
surgery, because he felt like the radiation therapy 
was not going to be effective treating that size of 
lymph node. This is based 

upon — I think radiation therapy can frequently 
treat a tumor of that size, a metastatic node, but he 
was basing this on how fast it had occurred and 
knowing that one week later or two weeks later he 
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might have more, assuming that that was a metastatic 
disease, so he told Sean and Mrs. Marsee, you need to 
have a radical neck dissection, which is the 
operation that I described a little bit ago from your 
jawbone to your collar bone, from the middle of your 
neck back here (indicating), removing muscle, vein, 
fat, lymph nodes, the area spread. I don’t think 
that Sean wanted to hear that, you know. He was told 
that he would need to have more surgery. 

Q. Ultimately did Sean come back to your 
office? 

A. Yes, he and his mother came back. 

Q. And at that time what did you find in the 
way of involvement with lymph nodes? 

A. Well, I felt of his neck very closely again, 
which we did every time that he came in, because 
that’s very important in his exam, and I was feeling 
in his neck where Doctor Wizenburg had discussed with 
me by telephone and by letter where he felt them, and 
I, too, felt a small lymph node in the neck, and it 
was located down a little bit lower, almost midway, 
really, in front of this heavy muscle, and he had a 
node that I could feel, I could move it around. I 
considered it rather soft to feel and it was not 
fixed and hard. Those are the criteria that I use • 
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1 

feeling of a metastatic node in the neck. They can 


# 

become has hard as this table top and they don’t 


3 

move. They become fixed to surrounding structures. 


4 

Q. Excuse me. Doctor. What is the significance 


5 

of them becoming hard and fixed as opposed to soft 


6 

and moveable? 


7 

A. Cancer. Cancer cells in the lymph node, it 


8 

spreads to the surrounding tissue. It becomes 


9 

indurated, hard, soft lymph nodes, you are not going 


1 0 

to assume, you will not find them to have the cancer 


11 

in it. 


12 

Q. So the lymph node that you were still 


P 

feeling then was still soft? 


14 

A . Yes, it was. 


15 

Q. Did you think it was metastases based on 


16 

your examination? 


17 

A. No, I did not. 


18 

Q. All right. So ultimately I understand Sean 


19 

did have this radical neck surgery. How did that 


20 

come about? 


21 

A. Well, I saw him with this node that I felt 


22 

like was due to infection. He was experiencing right 


23 

at that time several pustular lesions around the 


A 

corner of his mouth and his face. His mother and he 



related that he had experienced acne before, and he- 
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was certainly having an attack of acne at that time, 
which you would expect if you are still a teenager. 
And the times of acne, it breaks down to the stress 
and nerves and we put him through a very stressful 
time with that operation. I felt like that the nodes 
in his neck were directly related to, either 
inflammation from the surgery that I on the tongue, 
or to acne, which he had an obvious lesion on the 
face. 

I placed him on antibiotic. Talked with him 
at length. I don't remember now, but my office 
personnel can probably tell us, because when I talk 
long and get behind, they know exactly how long I 
stay with a patient, but I suspect 30 minutes, maybe 
40 minutes, talking about the alternatives. My 
election was to give him the antibiotic, treat the 
acne, cut down the infection and have him come back 
in a week's time. That sounded better to him than 
immediately going into the hospital and having an 
operation. I guess he was on my side when I said I 
did not want him to have the surgery right now, I 
thought he needed radiation therapy and he agreed 
with that. 

We -- 

Q. Let me see if I understand something. The- 
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radiation people are recommending surgery. You as a 
surgeon were recommending radiation; is that what was 
going on? 

A. That's what was happening at that time, yes, 
sir. He actually had a second recommendation by 
another radiation therapist at the University 
Hospital, whom Mrs. Marsee and Sean saw. I think 
they were frightened a little bit by the first 
physician who said you need to have a radical neck 
operation. That name is a little bit formidable. 
There is a better way of saying that, maybe, to 
remove the lymph nodes from the neck or cervical 
1ymphadenectomy is the technical term that I would 
use, but radical neck dissection is not very good 
sounding. I think it frightened him. He had already 
been through an operation that hurt him and made his 
tongue swell he couldn't eat, talk, and swallow for a 
few days. I had told him about the various 
operation, including a radical operation, you know, 
in the jaw of the face, the tongue, the floor of the 
mouth and the neck. So he and his mother saw another 
radiation therapist in that interim at the university 
hospital. Well it so happened that he made the same 
recommendation. He felt the same node that Doctor 
Wizenburg did and that doctor's name is Doctor Tom • 
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Taylor, another very good therapist who I use 
frequently and talk to a lot and refer patients to 


all the time. He said the same thing Doctor 
Wizenburg did. So I had two radiation therapists 
telling the young man he needed surgery, and when he 
came back to me, I was still holding out for 
radiation therapy. 

Q. Doctor, did you at that point decide to go 
ahead and do the surgery? 

A. Well, I did, based upon the fact that I have 
two people in the field that I am willing to treat 
this man, this young man, both of them who I consider 
the two best that I could send him to in Oklahoma 
City, both said we don't want to treat him with 
radiation therapy until after you have done a radical 
neck dissection. And they didn't make any ifs, ands 
or buts about it, they just said we want him to have 
the surgery. That put me in the proverbial corner, I 
think you might say, and we talked a lot, Mrs. Marsee 
and Sean and I talked about it, this is the 
recommendation they have, I do not have absolute 
proof that that node is not metastatic disease. That 
is just my clinical impression that it is not, and 
that I feel like your neck can be treated with 
radiation therapy, but the radiation therapy doctors 
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1 feel otherwise. So based upon that, I have to now 

2 recommend radical neck surgery, also, followed up 

3 by -- we are still planning on doing radiation 

4 therapy, but waiting until after he would heal up 

5 from this operation on the neck. 

6 Q. Doctor, when did you, if you can remember, 

7 when did you ultimately do that radical neck surgery? 

8 A. This was in about the second week of June 

9 that I think we made the recommendation then to go 

10 ahead with the operation, although he still was 

11 leaning the way I was, and that if I could find any 

12 way to get him out of having that operation, that's 

13 what he wanted to do. Because of that, we made an 

14 agreement that he was going to go in the hospital 

15 about four or five days later, I think a weekend was 

16 involved again, and but he wanted to come back one 

17 more time, and that actually made me feel better, 

18 too, to feel of his neck again. I still wasn't 

19 convinced that I needed to be doing that operation on 

20 his neck, and so he came back four days after we made 

21 an agreement to do the operation. 

22 I think he signed the operative permit that 

23 visit when we made the agreement, his mother probably 

24 did, too, but he came back four days later to be 

25 examined before going into the hospital. 
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Hell, his neck exam was different, four days 
hence. And it was significantly different. The same 
nodes that I had been feeling there before maybe were 
smaller, his mother and he said they couldn't find 
them any more. They weren't tender. We are talking 
about knots right up here high in the neck. And it 
convinced me further that those were infection from 
acne or from the previous surgery. But the alarming 
problem at that time was that he had a new, not in 
his neck, and this was very alarming because it was 
easily felt large hard firm and fixed, and it was 
half way down on his neck at the back edge of this 
muscle. It would have been right there (indicating), 
and we had been feeling of some softer nodes up in 
this area. This time he had a node that I thought 
was cancer and it wasn’t there four days earlier, so 
there wasn’t any question in my mind. It relieved me 
in a way and yet it was very alarming to see the 
prognostically -- prognosis the outcome wasn’t 
looking as good, because there was metastatic disease 
in the neck, but then there was no question in my 


mind that I should be doing that operation, and I 
don’t think I had any trouble convincing him of 
that. He knew that knot was there, he could feel it, 
his mother would feel it, also. 


1466-E First National Center MAYNARD PETERSON & ASSOCIATES 

(405) 232-9909 Certified Shorthand Reporters 


Oklahoma City, 
Oklahoma 73102 


http ://legacy.library.ucsf.eQoitrd^icnQiIiaiQ0^C!Mw. industry 






t 




1 

2 

3 

4 

5 

6 

7 

8 
9 

10 
1 1 
12 

13 

14 
1 5 
1 6 
1 7 
18 

19 

20 
21 
22 

23 

24 

25 


_ax 


Q. Would he still let you take the jawbone? 

A. No, we were not removing his jawbone. He 
wasn’t going to have a jawbone removal. 

Q. And — 

A. We were going to do a radical neck 
operation, but not the floor of the mouth and not the 
right mandible. 

Q. And at whose request was that? 

A. His. 

Q. What happened after that surgery. Doctor? 
What was the course of treatment then for Sean? 

A. He underwent the radical neck dissection 
well. He is still a healthy, young, robust man and 
it he recuperated from surgery very well. That's 
a short stay in the hospital, much easier on him than 
the first operation on his tongue. He was out in 
three days, maybe, four days, after, and still had 
sutures, stitches in his neck, but he was home. He 
came back to my office again in the range of seven to 
nine days after the operation and completely removed 
the sutures, the stitches from the neck. We waited 
until this stitch line is healed before we start 
radiation therapy. It is an insult to tissues, it’s 
— has an effect on the blood supply and you want the 
wound to heal and not have an open sore or a draining 
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area before you started radiation therapy. He did 
look good at that time. He was healing very nicely, 
and again, I made a call to Oklahoma City and setting 
up the radiation therapy treatments at University 
Hospital, Doctor Tom Taylor at his -- at his mother’s 
request, they got along better I think, related to 
him better than Doctor Wizenburg, just -- I think 
they were scared by the first encounter with Doctor 
Wizenburg and Doctor Taylor was just a little bit 
more gentle and softer with him. And he liked him 
very much and desired to go back and have his 
radiation therapy with Doctor Taylor, which is very 
good. That's University Hospital and they render 
good care there. 

Q.^ How long did that course of treatment last? 

A. It took longer than it normally would have 
because he became ill. You would expect one 
treatment a day, Monday through Friday, and you would 
expect 30 treatments, maybe 25. Well, you are 
looking at five to six weeks. You don't render 
treatments in radiation therapy on Saturdays or 
Sundays or holidays. Radiation therapists are kind 
of like bankers, I think, and so we are looking at a 
stretched-out time of five or six weeks, but he only 
got about half way through this and was dehydrated,- 
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he couldn’t swallow good. He was losing weight. He 
couldn't eat. I think in the range of two-and-a-half 
or three weeks into this treatment, and the reason 
this is happening, treatment to the neck doesn't do 
that, but the radiation therapy was going to his 
mouth, his tongue, the gingiva, which are the gums 
around his teeth and all the entire area where the 
tumor had been, but he was also being bombarded on 
both sides of the neck. Well, this mouth problem is 
like a sunburn? 

A. It is red, it swells, it’s sore, and you 
quit making saliva and your mouth becomes dry. And 
if anyone has ever experienced that it is very 
uncomfortable? 

A. That was causing him to be unable to take in 
proper nutrition and he was losing weight and his 
ability to fight off infection wasn't very good. I 
18 think he developed a cough — I was not seeing him at 
this time because the routine is to send him for the 
radiation therapy, they are very involved, from Ada, 
they are driving 85 miles each way daily five days a 
week, and it takes a lot of family involvement and it 
is tiring for the patient. 

All of the time is spent driving, very 
little time is at the therapy. I don't see them 
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1 

until they finish radiation therapy unless there is a 


0 

problem with the treatment area that is in my area 


3 

that I should be taking care of. Well, he became ill 


4 

and the referring physician that referred him to me. 


5 

their family physician, saw him. He was coughing. 


6 

chest x-ray was done and he had an infiltrate or a 


7 

patch on the upper area of his lung. They really 


8 

didn’t know if that was pneumonia, a fungus infection 


9 

or scar tissue forming from the radiation therapy. 


1 0 

but he was unable to eat. He was put in the hospital 


1 1 

for IV fluids, maintenance, rehydration, feeding as 


1 2 

best possible, pain control, antibiotic therapy, and 


0 

I think that was about two weeks involvement there 


1 4 

that he could not take therapy, it interrupted, so 


15 

his treatments were split about in the middle. When 


16 

he was sufficiently strong enough to be able to eat 


17 

and travel and take care of himself again,they 


18 

resumed the treatments. 


19 

He should have started these treatments in 


20 

late June, because we operated about mid-June, 


21 

somewhere around the 19th, something in that range. 


22 

17th, 18th, 19th of June, he started radiation 


23 

therapy at the least you would expect him to finish 


24 

A 

at the end of July, maybe the very first of August. 


25 

He was well into August and I believe it was about • 
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- 88 

September before he ever did get finished with that. 
It was a rather protracted drawn-out prolonged course 
of radiation therapy. 

THE COURT: Probably before you go on, let’s 
take our afternoon recess at this time. 

Ladies and gentlemen, we will recess until 
3:30. Remember don’t make up your mind in the case 
until you have heard all the evidence and don’t let 
anyone discuss the case around you, don’t discuss the 
case with anyone. You will be excused until 3:30. 

And everybody, will you please remain seated while 
the jury exits until 3:30. 

Court will be in recess until 3:30. 

(A brief recess was here had.) 

THE COURT: Be seated. 

THE COURT: Go ahead. 

MR. BRALY: Thank you. Your Honor. 

Q. (BY MR. BRALY) Doctor Hook, we were talking 
about Sean's radiation therapy. Before the radiation 
therapy started, did you examine Sean's teeth and see 
what kind of condition they were in? 

A. Yes, sir. 

i’ 

Q. What is the reason for that? 

A. Well, the first examination came, when he 
presented and had been a user of snuff tobacco 
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because there is always a lot of damage done in 
people that use it for a long time. I think his 
excellent dental care and work on his mouth and his 
youth made his teeth and the gingiva and oral 
cavities look much better in him than you expect to 
see prior to going to radiation therapy. 

I sent him to a dentist for education, for 
teaching him how to properly fluorinate the teeth. 
The radiation therapy is extremely damaging to teeth 
when you are having to radiate, after you treat the 
mouth, the tongue that we are talking about. It 
causes the enamel problems, it causes it to decay, 
get cavities and it can actually cause the death of 
the teeth if they don't take proper care of them. 

So the purpose of the visit to the dentist 
and he was I think amazed, prgbably, also, at how 
good the boy's teeth were at that time. He treated 
him properly and got him educated right. 

Q. One question before I go back to radiation 
therapy. A moment ago we were talking about herpes 
infection in an oral cavity. 

A. Yes, sir.. 


Q. What does that have to do with a common cold 


sore? 


A. Cold sore, fever blister, that is what we 
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feel like what the cause of a fever blister is. The 
common fever blisters on the lip is a herpes simplex, 
which is a common virus, most -- more than 50 percent 
of the people have it. I have had it and it occurs. 
It certainly is something you see break out and 
become a problem when people are under stress and 
when you are having problems in these canker sores 
and fever blisters, that is thought to be herpes. 

Q. Now, going back to radiation therapy. After 
he completed the course of radiation therapy, what 
kind of condition was he in and how was his life at 
that point? 

A. Once he got recuperated from that episode of 
dehydration and was able to eat, gained a little bit 
of weight back, he was doing pretty well. Now, his 
weight at that time was about a hundred-thirty, if I 
recall, he was 20 pounds off his initial weight 
before all this began, but he was able to eat by 
forcing himself, even though the mouth is dry, a very 
dry mouth is uncomfortable, when you have had 
radiation therapy. He looked good. 

The radical neck operation performed that we 
did here leaves an enlarged scar on your neck, makes 
the right side of the neck look thinner, skinny, you 
might say, but the face was left intact, he did not- 
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1 

consent, would not have his jaw bone removed. So by 


2 

wearing a high shirt collar you couldn’t tell that he 


3 

had had surgery at that time or had radiation 


4 

therapy, if you saw him without his shirt collar. 


5 

then you would see a large scar and a change in shape 


6 

and size of his neck on the right side. He felt 


7 

pretty good for a couple of months. 


8 

Q. The big muscle in the neck that is on the 


9 

model right there -- 


1 0 

A. Yes, sir. 


1 1 

Q. If you turn your neck to the side, is that 


12 

the muscle you are talking about? 


13 

A. Yes, sir. It goes from behind your ear 


14 

called the mastoid bone to your collar bone as it 


15 

makes a junction with your sternum, which is your 


16 

breast bone. That is a very heavy muscle in the 


17 

neck, and it is there for protection and strength. 


18 

Q* Is that muscle removed in its entirety in 


19 

the radical neck operation? 


20 

A. Yes, it is. 


21 

Q. After the radiation and after this period of 


22 

time when he was doing fairly well, what happened to 


23 

Sean? 


24 

A. He was coming back to see me on a monthly 


25 

basis, which is standard. Routine examination time- 
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is every month for the first year after a treatment 
rendered for a head and neck cancer. Then you expect 
to see him every two months for the second year, 
every three months for the third. In the fourth year 
we usually see them at six months intervals. After 
five years, if they are alive doing well we see them 
on a yearly basis from then on. You never are 

through checking them. You see them for life, if you 

can keep them coming back for follow-up. I believe 
he made two visits after his radiation therapy, I'm 
positive one, I believe two, that he was doing well, 
no signs of recurrent disease, the tongue was fine, 
he was eating good, he felt good. He was just trying 

to get the moisture back in the mouth to where he 

would really be able to eat and drink properly. 

There were no lymph nodes in the neck and things 
looked good for about two months. 

Then he was having some problem with pain on 
the second visit back in the ear and facial area on 
the right side, and he would describe pain in his 
upper teeth and I believe one lower tooth. 

On examination, the diagnosis I made was 
temporomandibular joint dysfunction, which is a 
descriptive term for this joint where your jaw 
attaches to your head, becomes sore, and it actually 
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1 

occurs in about 25 percent of the people, and he hurt 


2 

there, he was tender. 


3 

Some people call that arthritis, but it can 


4 

be muscle spasm; it can be arthritis; it can be 


5 

ligament strain, you don't know exactly what the 


6 

etiology is, but he was having pain in that area. 


7 

And I recommended -- 


8 

Q. Excuse me a second. Doctor. You used the 


9 

word etiology. 


1 0 

A . Etiology. 


11 

Q. What does that word mean? 


12 

A. Etiology is the cause, the cause of a 


13 

problem would be the etiology. 


14 

Q. Is the Doctor word for what lay people 


15 

understand as the cause of something? 


16 

A. Yes, sir. 


17 

Q. And so he had this temp — Do you want to 


18 

say that for me? 


19 

A. Temporal mandibular joint, dysfunction. 


20 

pain, it hurts to open the mouth wide, it hurts to 


21 

yawn. And very tender examination just in front of 


22 

the ear as you open the mouth you press on that area 


23 

and it's sore. I had the same condition myself from 


24 

an old basketball injury and I can attest that it 


25 

hurts at times and I recommended that he use aspirin 
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therapy, heat and rest, not to chew any guta, not to 
chew any meat that required a lot of chewing and I 
referred him back to the dentist that had seen him 
before his radiation therapy to check and see if 
there was a difference in his bite, in his 
equilibration that they call it. 

Q. What happens as a result of this series of 
visits? 

A. He went to the dentist, he was being treated 
for that, taking medicine, still having — he got 
better by taking aspirin and using the heat, local 
heat therapy on the face, but he came back about a 
week after one of his regular visits and I was not 
expecting to see him for three more weeks, and he 
came back and said he had a knot in his neck, and 
very easy to feel and see, because we had removed all 
this fat and muscle and veins on the right-side, and 
then he underwent radiation therapy, and even though 
you can cover it up with a shirt and hide it, if you 
feel the neck afterwards, it never feels very good, 
because it is very similar to this table top. 

There is just thin skin stretched over the 
base of your neck, and when there was a little tiny 
node in his neck about the size of a peanut, it was 
very easy to see. It was very easy to feel. And it 
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is located on him down lower, more towards' the 
front. It would be in this area (indicating), coming 
down from the front of his chin and about here 
(indicating), and anything that arises in the neck 
after the radiation therapy and surgery that he had, 
you had to think tumor. It is tumor until proven 
otherwise. So I told him he had to have that 
biopsied. 

Q. Did you do a biopsy? 

A. Yes, we did. It was small and easy to get 
to, very superficial. The skin was stretched over 
it, so just a simple local anesthesia was used and 
small incision Was removed, a peanut size node, and 
it was recurrent squamous cell carcinoma. 

Q. What were the possibilities then of further 
efforts to eradiate the cancer? 

A. No treatment of the cancer in that area, in 
his neck. There is no more structures that you 
remove in this area of the neck. 

Now, we had not done the bigger operation 
that we had described before, and on clinical exam 
the only sign of the recurrent tumor was one small 
nodule in the neck. If you were going to do any 
other surgery, you would have to be looking back into 
the oral cavity, looking at the tongue, trying to 
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find is there residual tumor, is there recurrent 
tumor. There was not. 

In that area of the neck you have already 
given the radiation therapy the maximum that the 
tissues could stand. You can only go a certain level 
of the cobalt treatment. Past that point the skin 
starts breaking down. It starts dying and sloughing. 

There was no other surgery to be done, so 
you have the availability of chemotherapy, which for 
many cancers is excellent and is curative. Examples 
leukemia, Hodgkin's lymphoma, but in head and neck 
squamous cell carcinoma it is not a good curative 
means of therapy. We use it in conjunction with 
surgery, in conjunction with radiation therapy, but 
it is used more for palliation. 

Palliation is a term meaning that we’re 
buying time and that we don't have any hope. We 
don't tell the patient that that chemotherapy would 
cure the patient. We just don’t feel like it is 
curative at all, but it slows tumor growth down. It 
prevents it from getting larger so fast. Many times 
it helps with pain, and although chemotherapy is 
fraught with problems, -- there’s all kinds of 
sickness and nausea and things that you can go 
through with that — it is a palliative therapy. 
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That i8 what he had available to him at that 
time in reference to this knot in his neck. Clinical 
exam did not reveal any tumor elsewhere. He has a 
very small recurrent tumor now in an area that has 
already been radiated and treated surgically. 

Q. Did he ultimately undergo further surgery? 

A. Yes, he did. 

Q. He and his mother came back to Oklahoma City 
in their visits here with the radiation therapist and 
in consultation before having his second operation, 
they had met a very good chemotherapy doctor, 
oncologist, and they came back here to Oklahoma City 
to consult him after a recurrent disease? 

MR. JENNINGS: If the Court please, may I 

inquire how the doctor has all this information other 
than by hearsay? 

THE COURT: Do you have an objection? 

MR. JENNINGS: I object to it. 

THE COURT: I don’t believe — what is your 

response? Go ahead. 

MR. BRALY: Well, I think from reading the 
records he's familiar, from the medical records. 

THE COURT: Let's don't go into an area that 

he is not specifically familiar with himself. 

Q. (BY MR. BRALY) Doctor, have you read the 
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medical records concerning the last operation that 
was done on Sean Marsee? 

A. Yes, I have. Yes, I have. 

Q. Can you tell us what that operation was? 

A. The operation was performed by Doctor Steven 
Sobol, the head and neck surgeon at the University 
Hospital, and he removed a good portion of the 
remaining tongue and he removed the floor of the 
mouth. He removed the jawbone on the right side from 
about this area (indicating) up to this painful joint 
area or to his ear, and that’s called ascending 
mandible, -- that’s this area here -- and part of his 
jaw here was removed. 

There was more tissue removed from the neck, 
according to the records, but I am not really sure 
what that was except scar tissue, because the vein, 
the lymph nodes, the fat and the muscle had been 
removed. But by the records of Doctor Sobol at the 
University Hospital, they went back in on that 
operation because of a positive finding on a CT scan, 
a computerized tomography scan, that appeared that 
there was tumor in his throat at the base of his 
tongue, extending low down on the right side and 
extending up on the right side to what is called the 
infratemporal fossa. 
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If I point from the outside, we ate talking 
about from about here down, essentially the base of 
the skull, so the base of your bony skull from there 
down inside the neck area here. This was determined 
by a CT scan, a very specialized x-ray. 

It was interesting in that in the records of 
Doctor Sobol they still were not able to clinically 
find that evidence of tumor, but they did prove that 
there was tumor there before doing the operation 
under CT scan, imaging. They inserted some needles 
into this area of the throat and were able to 
aspirate or draw back some cells and by some special 
technique could identify positive tumor cells in that 
area of his neck. 

So this area, it is a a rather large area. 

It takes away part of your throat, what we call the 
pharynx, leaves the hole in your throat, that was 
removed. 

Q. How do they patch the hole in the throat in 
that kind of surgery? 

A. You have to bring tissue in from elsewhere 
in order to do that, in this case a deltoid pectoral 
flap. Now that comes from your chest. This is the 
pectoral muscle, your muscle underneath the breast, 
going from your sternum, your breast bone, going out 
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and a flap of skin. It is usually (indicating) five 
inches wide, is elevated, attached medially here to 
your mid portion of your chest. You swing that up, 
and there you have got skin, muscle to rebuild, to 
sew back into place. 

You are doing a patchwork job, and. it works 
good because you still have the blood supply attached 
to it. You did not detach it from the chest here. 

At a later time, usually maybe two, maybe three weeks 
later, you go back and cut it off, what you don’t 
need, and put it back down and finish sewing up the 
hole, the fistula. There will be a communication 
from the inside of the throat to the outside in that. 

Q. Doctor, so I understand, are you saying that 
they took part of his chest muscle, cut part of it 
loose from one end, swung the free end up and 
attached it to his throat? 

A. Yes, sir. 

Q. They left the other end attached to his 
chest for blood supply -- 

A . Yes, sir. 

Q. -- to that tissue. And that stayed in that 
condition until the blood supply would reestablish at 
his throat? 

A. At the new area where it was sewn to, that's 
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1 


correct. 


Q. And they cut that in two, reattached it back 
to his ches t? 

A. What was not used would be put back down, 
and then there is a small raw area of the tissue that 
ended up in the neck area. They took split thickness 
skin graft, I believe, from the abdomen or thigh and 
then covered that raw muscle with a skin graft. 

Q. Doctor, there is a red book in front of 
you. What is that? 

A. That is a copy of the medical record -- my 
medical records of Sean Marsee. I believe it 
includes my office records and hospital record. 

Q. Would you read the exhibit number on the 
outside binder? 

A. Yes, sir. Exhibit 66-C. 

MR. BRALY: During the break we furnished 

that to opposing counsel. I don’t think they have 
any objection to its admission. 

MR. JENNINGS: If the Court please, I 

haven’t had an opportunity to examine it in detail, 
but upon the representation that it is a copy of 
Doctor Hook's record, we would have no objection to 


THE COURT: All right. Plaintiff’s 66-C 
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2 Q. (BY MR. BRALY) Doctor, when a physician 

3 writes down a disease of secondary to something else, 
what does that mean? 


A. There is a cause -- there is a causal 
effect. There is something that we felt caused that 
problem. There is a direct relationship. 

Q. Did you ever at any place write down that 
his squamous cell carcinoma of the tongue was 
secondary to his use of Copenhagen Snuff? 

A. Yes, I did. 

Q. And where is that record? 

A. It would have been in relationship to his 
second admission to the hospital, which was in June, 
in order to have the radical neck operation done. He 
had already had the tumor removed from the tongue; 
and so we had a proven diagnosis, and in the 
admissions history and physical that we write and 
dictate, I made that statement. 

MR. BRALY: With the Court’s permission, I 
have an enlargement of the medical record. 

THE COURT: Okay. 


Q. (BY MR. BRALY) Ha\!e you located it. Doctor 


Hook? 


Yes, sir. It is dated -- it is the history 
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and physical on Sean Marsee, dated June the 19th, 
1983, and in this record it is on the fourth line. 


3 


Q. Doctor Hook, I am going to ask you to step 
down and mark that line with a Magic Marker on the 
chart. I will hold this for you. 

A. Underlined or just go through it? 

(Witness complies). 

Q. Would you mark the same line on the 
permanent exhibit, please. 

A. (Witness complies). 

Q. Doctor Hook, do you, sir, have an opinion as 
to what caused the squamous cell carcinoma of the 
mouth that killed Sean Marsee? 

A . Yes, sir, I do. 

Q. Would you tell the jury what that opinion 


A. I think that he would not have developed a 
cancer on his tongue if he had not used the 
Copenhagen Snuff for six years. 

MR. BRALY: Your Honor, we move the 

admission of the medical records. 

THE COURT: They are in evidence. 

Q. (BY MR. BRALY) Doctor Hook, what is the 
basis for that opinion? 

A. Well, several things. I see a young man who 
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is very healthy and he has no other. reason' to have 
cancer in his mouth, extremely healthy. He has 
excellent oral hygiene. His teeth were in good 
care. There wasn't any doubt about he brushed his 
teeth frequently, probably more than once a day, and 
that he had a cancer on the right side of his tongue 
where he admitted that he held tobacco on the same 
side of the mouth. 

And in my personal experience and in 
reviewing literature about cases of head and neck 
cancer, it is shown time and time again that in those 
cancers developing in the mouths of people that use 
smokeless tobacco, that cancer will form right where 
they hold the tobacco quid or or in the tissues 
immediately next to it. 

The tobacco juice and the quid of tobacco 
itself, where it touches, where that juice is in 
contact, they don't develop the cancer on the other 
side of the mouth, in other areas. It develops right 
at that location. 

So we have the young man who is healthy in 
every other respect. He's used a known element in 
his mouth that has been seen by all the head and neck 
surgeons to cause a problem. 

I have seen it myself, and then I refer to. 
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the literature for those surgeons who have vastly 
more experience than I for many years, and going back 
many, many years, it -- even -- I think one of the 
things that we are going to see more of in this 
regard is that snuff usage is on the upswing so much, 
that it is being used more now, but clear at the 
first of the century, 1900, 1915, 1920, there are 

references in the literature. 

Doctors have written and shown that they are 
taking care of people with cancer of the mouth due to 
tobacco usage, due to smoking, due to snuff usage, 
and they correlated the location of the cancer to the 
location of where the quid of tobacco was held. 

And that’s several good surgeons that had a 
series of operating on thousands of people and put 
together 100, 200, 300 cases at a time of oral 

cancer. Now, that is where the statistics become 

valid and you can believe that when you see that 
many, and we have references and it is in the 
literature to that effect. 

Q. Do you have any examples of that early turn- 
of-the-century literature with you today? 

A. Yes, sir, I do. 

Q. What do you have with you? 

A. I have an article by — written by Doctor 
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Bloodgood. It was published for the Journal of the 
American Medical Association, 1921, and its title was 
"Cancer of the Tongue, A Preventable Disease." 

Q. Is there any passage in that that describes 
his case series of tongue cancers? 

A. Yes, sir. Mould you like for me to read it? 

Q . I would. 

A. "Doctor Bloodgood had a series of 160 cases 
of cancer of the tongue. It is distinctly stated in 
the history in only two cases that the man did not 
use tobacco in any form." 

So 158 out of 160 volunteered and admitted 
that they were tobacco users and developing cancer of 
the tongue and the oral cavity. 

Q. Doctor, what year was that study published? 

A. This study was published in 1921. The cases 
were taken from the 1890’s, 19 -- the first decade 

and the second decade of the 1900’s. 

Q. Is that a period of time when the use of 
chewing tobacco was common? 

A. Chewing tobacco was not as commonly used 
then as smoking was. Chewing tobacco^and snuff was 
used more even in the early 1800s, and about this 
time the prevalence was towards smoking. 

You had older females that used a lot of 
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snuff, but you had a large, large number of people 
smoking at that time. Smoking was much more 
prevalent than smokeless tobacco at that time. 

Q._ Were these older patients that had grown up 
in that period of time when chewing tobacco was being 
used? 

A. Yes. 

Q. Cigarettes were just coming on the scene 
t hen ? 

A. Yes. It -- it is very interesting to read 
this older literature, because they talk about a 
heavy smoker as being 20 cigars a day, and we talk 
about cigarettes, you know, and one or two packs. We 
don't see very many people that will smoke 20 cigars 
a day . 

But they are talking about pipes, and it 
even goes into the various kinds of pipe, what the 
pipe is made of. But cigarettes were kind of new. 
They weren’t that fashionable yet at that time. 

Q. Now, has the experience with the use of 
tobacco in oral cancer been confirmed in 
immunological studies in recent times? 

A. I believe it has. The best reference that I 
can refer to would be one done by Winn, and it was 
done in the Southern United States, an area where 
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they use tobacco in rural areas very heavily, and she 
found a very strong relationship of cancer in the 
oral cavity of women. 

Q. Let me hand you this journal article. Can 
you identify that, sir? 

A. It is the New England Journal of Medicine, 
March 26, 1981. And the article that I referred to 

written by Doctor Winn is the original -- it is the 
lead article of the original articles in this. 

Q. Is the New England Journal of Medicine 
considered to be an authoritative journal, sir? 

A. Yes,sir. 

Q. Would you, if you would, sir, would you read 
the summary at the beginning of that article. 

A. The title of the article was "Snuff Dipping 
and Oral Cancer Among Women in the Southern United 
States," by Deborah Winn and others. The abstract 
says, "A case-control study at North Carolina 
involving 255 women with oral and pharyngeal cancer 
and 502 controls revealed that the exceptionally high 
mortality from this cancer among white women in the 
South is primarily related to chronic use of snuff. 
The relative risks associated with snuff-dipping 
among white nonsmokers was 4.2, and among chronic 
users the risk approached fifty-fold for cancers of. 
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1 

the gum and buccal mucosa -- tissues that come in 


2 

direct contact with the tobacco powder. In the 


3 

absence of snuff dipping, oral and pharyngeal cancer 


4 

resulted mainly from the combined effects of 


5 

cigarette smoking and alcohol consumption. The 


6 

carcingoenic hazard of oral snuff is of special 


7 

concern in view of the recent upswing in consumption 


8 

of smokeless tobacco in the United States." 


9 

Q. Doctor, in your opinion was there anything 


10 

else in Sean Marsee's lifestyle of which you are 


1 1 

aware or anything else he might have been exposed to 


12 

that could compare in significance to his daily use 


13 

of snuff for six years? 


14 

A . No, sir. 


15 

Q. Doctor, again, what was the date of that 


16 

article in the New England Journal of Medicine? 


17 

A. The New England Journal of Medicine, March 


18 

26, 1981. 


19 

Q. More than two years before you first saw 


20 

Sean Marsee? 


21 

A. Yes. 


22 

MR. BRALY: No further questions. 


23 

THE COURT: Cross examine. 


24 

CROSS EXAMINATION 


25 

BY MR. JENNINGS: 
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, 1 , 


Q. Doctor Hook, did Sean Marsee put the 

2 tobacco, the snuff on his tongue? 

3 A. He put it in the pouch on the right side 

4 between the cheek and the gum. 

5 Q. Did he put it on his tongue? 

6 A. Not to my knowledge. 

7 Q. Did he tell you he ever put it on his 

8 tongue? 

9 A. I don't believe he did. 

10 Q. Is it possible for a snuff dipper to hold 

11 tobacco on his tongue? 

12 A. As a matter of fact, it is. They also brush 

13 it on the tongue, take a toothbrush and brush the 

14 moist snuff onto the tongue. It has been shown to 

15 cause some horrendously large cancers in that area. 

16 Q. Did Sean Marsee do that? 

17 A. No, sir, not to my knowledge. 

18 Q. Don't you have to have pressure from two 

19 sides to hold a quid of smokeless tobacco? 

20 A. Pressure from two sides to hold a quid? 

21 Q. Yes. You hold a quid against your gums with 

22 the cheek or with the lip, don't you? 

23 A. Yes. 

24 Q. Thank you, sir. Sean Marsee did not put the 

25 snuff on his tongue, did he? 
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A. No, he did not. 

Q. Now, you say he indicated to you that he put 
the snuff back in the buccal pouch? 

A. Yes. 


Q. Did he ever tell you he put it any place 


else? 


A. No, he did not. 

Q. That was your understanding of where he put 


A. That's what he told rae. 

Q. And that’s based upon your recollection of 
one occasion in 1983; is that correct? 

A. That was the initial history taken in April 


of 1983. 


All right. And that is your recollection of 


what he told you at that time? 

A. Yes, sir. 

Q. Now, when did you first see Sean Marsee? 

A. I believe the date was April the 5th, 1983. 

Q. At that time you made a record of that 
visit, did you not? 

A. Yes, I did. 

Q. You made it in your own handwriting? 

A. Yes, I did. 

Q. And that record is contained in Exhibit 66? 
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A. 66-C, I believe it was 


That you have in front of you; is that 


right? 


A. Yes, sir. 

Q. Will you turn to the page that records the 
April 5th visit. 

A. Yes, sir. 

Q. Have you got it in front of you? 

A. Yes, sir. 

Q. Now, at that time you found no leukoplakia; 

is that correct? 

A. That's correct. 

Q. You found no other mouth problem other than 
the sore on the tongue; is that correct? 

A. That's right. 

Q. And you found no changes of the mucosa or 
the gums, did you? 

A. Very minimal. They were in excellent 
condition. 

Q. All right, sir. No more than what you would 
expect in anybody; is that right? 

A. That’s right. 

Q- All right, sir. So when you say they were 
in excellent condition, they were in as good a 
condition as somebody who didn't use tobacco would 
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Q. Why not? 

A. Because I was waiting for it to heal some 
and be less tender so I could examine it nicer. Also 
because that was the first time I had seen the young 


6 Q. Couldn't you have taken a punch biopsy at 

7 that time? 

8 A. You certainly could. 

9 Q. Right in your office? 

0 A. Yes, you can. 

1 Q. And could have determined whether or not it 

2 was positive and whether or not he in fact had a 

3 malignancy? 

4 A. That's correct. 

5 Q. I realize if it was negative, that might not 

6 be diagnostic, but if it was — 

7 A. That's right. 

8 Q* -- positive, then you would know it was a 

9 malignancy, wouldn't you? 

0 A. That's correct. 

1 Q. And you didn’t do that? 

2 A. That's correct. 

3 Q. Although you felt that he had a malignancy? 

4 A. Yes, sir. 

5 Q. Now, at that time was his mother with him?- 
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A. There was a lady with him. I believe it..was 
a family member, not his mother. I thought it was 
his mother the first visit, but I don't think it was. 

Q. You don’t think it was his mother? 

A. No, I think it was his sister from what I 

have read in the records and been told subsequent. 

It was a female member of his family that was 
concerned about him and older than you. That is all 
I can tell you at this time. 

Q. Is this a copy of the page that you are 
looking at? 

A. Yes. And at the bottom I wrote that I 
talked to he and his mother. 

Q. I know you did, obviously and you can refer 
to your sheet there. It says "Warned he and mother 
of malignant potential of tobacco." Is that what 
thatsays? 

A. Yes, sir. 

Q. So you thought at the time it was his 
mother? 

A. Yes . 

Q. I didn't ask her who she was, as a matter of 


23 fact 


Q. You didn't ask her who she was? 

A. No, I didn't. Mr. Marsee is an 18-year-old 
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0 

1 

young roan. 



Q. Well, do you recall your testimony in your 


3 

deposition. Doctor? 


4 

A. No, I can't remember everything I said in 


5 

the deposition. 


6 

Q. Have you ever read it? 


7 

A. I have read it, and if you will bring it 


8 

back to me right now, I will see what I said. 


9 

MR. JENNINGS: I would like to suggest that 


1 0 

we find another copy so I can have one. Maybe 


1 1 

perhaps your counsel can furnish you with a copy. 


12 

THE COURT: Why don't you go ahead and read. 


• 

and if he recalls it, he will. If he doesn't, you 


14 

can show him another copy unless there is one 


15 

available. Do you have one there available? 


16 

MR. FINNEGAN: We have one available. 


17 

THE COURT: All right. Go ahead.- 


18 

Q. (BY MR. JENNINGS) Turn to Page 13, if you 


19 

will, please, and beginning at Line 14. 


20 

MR. FINNEGAN: Excuse me, could you tell me 


2 1 

what — that is the top numbers that are cut off -- 


22 

could you tell me what the first line would be on the 


23 

page? 


24 

A 

Q. Excuse me. Perhaps I can help you. May I 



approach the witness. On line 14 the question was:- 
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"And did you at that time discuss with Sean and his 
mother or either of them the fact that he probably 
had a malignant lesion?” 

And if you want to verify that the time we 
are talking about is the first visit, we can go back 
a little bit further. 

A. I think that is correct, that we are on 
the -- talking about the first visit. 

Q. All right, sir. And you said "Well, I 
discussed with him, telling him the problems that 
tobacco can cause in my experience and what I have 


seen in the past, the association in 


training and 


background, of tobacco users and oral lesions and 
oral carcinoma, and I told he and his mother that." 

Is that what you testified to in your 
deposition? 

A. Yes, sir. 

Q. When was this deposition taken? 

A. February of this year, 1986. 

Q. February of 1986? 

A. Yes, sir. 

Q. So as of February of 1986, you still thought 
you were talking to his mother, didn’t you? 

A. On the first visit I thought that his mother 
was there, too. 


1466-E First National Center MAYNARD PETERSON & ASSOCIATES 

(405)232-9909 Certified Shorthand Reporters 

ttp://legacy.library.ucsf.e8a/tfd)|ci1G)f7ia^/pd^jndustrydg!g9W | gPff^ T iJSSff^ffaW^cs/vzhl0001 


.. Oklahoma City, 
Oklahoma 73102 






118 


Q. Okay. And did you go on to testify that 
"his mother and I -- now we are on page 15 on Line 9, 
-- "his mother and I had more, I think, eye contact 
during our conversation and she, being a registered 
nurse, I felt like she was fully aware of my 
connotations while we were talking. She did not 
enter into the conversation very much at that time." 

A. That's correct. 

Q. Is that your testimony at your deposition? 

A. Yes, that is correct. 

Q. As a matter of fact, you knew Mrs. Marsee, 
didn't you? 

A. No, sir. 

Q. She worked at the hospital, didn't she? 

A. She worked at the hospital. 

Q. But you have never run across her? 

A. Not to know who she was. 

Q. Not to know who she was. But you were? 

A. I am not even sure how long she had worked 
at the hospital at that time. 

Q. You were under the impression on February 
11th, 1986, that on the first visit when Sean came to 

see you, accompanied by some female, that the woman 
was his mother? 

A. Yes. I was under that assumption. 
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Q. You were still under that impression in 
February of 1986, two-and-a-ha1f years after you saw 
Sean Marsee in ’83? 

A. Yes, sir. 

Q. But now you think you were mistaken? 

A. By the interested parties telling me that 
they were not there, yes. 

Q. When did they tell you that? 

A. Probably one or two months ago. 

Q. What was the occasion for that discussion? 

A. Mrs. Marsee and I — the person I am 
referring to -- were returning from a trip where we 
had made together and she told me that she was not 
there the first day. As a matter of fact, it was her 
daughter, who is also a nurse and who also works at 
Valley View Hospital, but it was not Mrs. Marsee. 

Q. She told you that and you accepted that? 

A. Yes. 

Q. Although you had been under the impression 
for, I guess, now it is getting close to three years 
that she was there? 

A. That's correct. 

Q. All right. Now, at that time did you 
recommend treatment for Sean? 

A. The first visit? 
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1 

Q. Yes. 


2 

A. I recommended that he stop using snuff and 


3 

put an ointment on his tongue to decrease 


4 

inflammation. That was the treatment offered and 


5 

recommended the first visit and to come back in two 


6 

weeks, to not forget about it. 


7 

Q. Did you know at that time that you were 


8 

going to do surgery? 


9 

A. No, I did not know for sure, but I strongly 


1 0 

felt it would need surgery. 


11 

Q. Wait a minute now. Doctor. Haven't you 


12 

already testified that you were going to excise that 


13 

lesion whether it was malignant or not? 


14 

A. I made that statement when I saw him on the 


15 

second visit. I was going t.o remove that lesion. 


16 

malignant or benign. It had not gone away in two 


1 7 

weeks time. 


18 

Q. Well, but it had gotten better, looked 


19 

better on the 20th than it did on the 5th, you said? 


20 

A. Yes. He stopped using the snuff, so it 


2 1 

looked a lot better. 


22 

Q. That made it look better? 


23 

A. It helped a lot and so did the ointment. 


24 

Q. Isn't it true that you made a decision on 


25 

April the 5th that you were going to cut that lesion 
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out? 


A. Mr. Jennings, I don't remember what I -- if 
I could -- if I could remember that, I would probably 
be something else besides a physician if my memory 
were that good. I felt I would probably have to do 
surgery, but I did not write that down, and I can't 
remember my records unless they are written down. 

Q. Well, didn't you testify in your deposition 
on page 16 that in answer to the question "I gather 
that you at that time had already in your own mind 
decided that surgery was probably going to be 
necessary; is that correct?" 

Answer: At the least it was going to be a 

surgery for biopsy. That would be the very least. 

An incisional biopsy is a very small surgical 
procedure." 

"And do I understand" -- this is on the next 
page, page 11 -- "And do I understand that the 
surgery that you were contemplating would be surgery 
to remove the entire lesion, not just a piece of it?" 

Answer: "That was my plan." 

A. Yes. 

Q. That was your testimony. Is that true? 

A. That’s exactly my plan on the second visit 
back to me, on his second visit back, is what we were 
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1 

referring to. 

1 

2 

Q. At that time. Doctor Hook, I believe we were 

1 

3 

still talking about the first visit. There is no 


4 

indication that you were talking about a second visit 


5 

at that time. 


6 

Now, as a matter of fact, although you had 


7 

decided to your own satisfaction or you strongly 


8 

felt, however you want to put it, that he had cancer 


9 

when you first saw him on April the 5th, you did not 


10 

do any surgery for six weeks; is that correct? 


1 1 

A. That's close. I don’t know the exact days. 


12 

but it went from April to the middle of May. 


13 

Q. Well, it went from April the 5th to May 


1 4 

20th, I believe, which is 41 days, which is one day 


1 5 

less than six weeks, I believe. Is that correct? 


16 

A. I didn't follow your calculations there, but 


17 

Itrustyou. 


1 8 

Q. Thanks. The surgery was done on the 16th of 


19 

May. You saw him on April the 5th. That would have 


20 

left 25 days in April and 16 days in May, which would 


21 

make 41, which would be one day short of six weeks. 


22 

A. That's correct. 


23 

Q. That, as a matter of fact, you made the 


24 

decision to do the surgery on the 16th of May on the 


25 

second visit on April the 20th, didn’t you? 
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1 

A. Yes. That is correct. 


* 

Q. You actually selected the date of May 16th 


3 

when you saw him on April 20th? 


4 

A. That's correct. He and his mother and I 


5 

selected it. 


6 

Q. Pardon me? 

* 

7 

A. He, his mother and I selected that date. 


8 

Q. I see. And that that was because he was 


9 

going to run in a track meet and he was going to 


10 

graduate from high school. 


11 

A. Yes, sir. 


12 

Q. And, Doctor Hook, are you telling this jury 


0 

that if you had known on the 5th of April for sure 


14 

that that was a malignant tumor, a cancer, that you 


15 

would have waited six weeks to operate? 


16 

A. Yes. That is what I am telling you. 


1 7 

Q. You are telling me that? 


18 

A. Yes. 


19 

Q. And you are also telling them that you could 


20 

have found out by a simple punch biopsy on April 5th 


21 

or perhaps taken 24 hours found out on April 6th 


2 2 

whether or not it was actually malignant? 


23 

A. That’s possible. But that is not the way I 


24 

A 

would treat it. 



Q. But that is not what you do? 
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A. 


No . 



2 Q. Now, at the time that you saw Sean Marsee, 

3 felt in your own mind that he had a cancer of his 

4 tongue, how many cancers of the tongue had you seen 

5 in somebody Sean's age? 

6 A. None. 

7 Q. You had never seen one, had you? 

8 A. Personally, no, I have not. 

9 Q. Had you ever heard of one? 

10 A. Yes, it is in the literature. I have heard, 

11 but I have not seen it. 

12 Q. It was literature that you were not familiar 

13 with, wasn't it? 

14 A. I had not been researching the literature 

15 for tongue cancers in young people, had no occasion 

16 to. 

17 Q. Well, didn't you testify on your deposition 

18 that you had never heard of a tongue cancer in one 

19 that young as of April 5th, 1983? 

20 A. That’s right, I had not. 

21 Q. So you hadn't seen one and you hadn't heard 

22 of one. This was something brand new to you; is that 

23 right? 

24 A. For a squamous cell cancer from that cause, 

25 yes, that was. 


1466-E First National Center MAYNARD PETERSON & ASSOCIATES 

(405)232-9909 Certified Shorthand Reporters 


ittp://legacyJibrary.ucsf.eQo/trd/icrQi7pQ0/j9d(lvv.industry(^!%i?rTO^iWllM;A^y^gfefcs/vzhlOOO1 


.. .. Oklahoma City, 
Oklahoma 73102 
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Now, let’s don’t talk about cause. 


Did you 


see one from any cause? 

A. In that age group, no. 

Q. So no matter what the cause was, you never 
had seen one, had you? 

A. That's correct. 

Q. And you never had heard of one, had you? 

A. I cannot answer that exactly. 

Q. Well, you testified previously that you had 
never heard of one? 

A. Yes, I think I said that. 

Q. All right, sir. All right, sir. Now, you 
said that you hadn’t researched it before? 

A. That’s right. 

Q. Did you research it then? 

A. Yes, I did. 

Q. You did? What did you find? 


That there had been some cancers in young 


people 


20 Q. You did find that? Didn’t you tell me in 

21 the deposition that you couldn't find any, any 

22 literature? 

23 A. I researched it by calling other people. I 

24 did not go to the library and research it. 

25 Q. Page 106 of your deposition. 
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A. There are no page numbers at the top, so you 
are going to have to guide me. 

Q. I am sorry. We are getting down toward the 
end of the deposition. You got it? 

A. I can find it now. I am that far back, 
yes. Yes, sir. 

Q. The question was asked at page 13, "You 
spoke about papers that you read, researching the 
question of oral cancer in young people and, as I 
understand it, you just didn't find anything of 
significance in that research; is that right? 

Answer: "Well, I did not. I am sure there 

are papers about it that I haven’t read, but I did 
not see them." 

Question: You did not see anything that you 

considered significant? 

Answer: Well, I don't recall reading any 

articles at all about that, but I'm sure that there 


Do you remember that testimony? 

A. I can remember the testimony and I can see 
what I said in print here. 

Q. Sir? 

A. I can see in print what I said, yes, sir. 
Q. And is that what you said? 
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1 


I think I did. 



A . 

2 Q. Is it true? 

3 A. That I did not I'm sorry, you will have to 

4 ask it again. 

5 Q. And you hadn’t read them up until February 

6 11th, 1986. This deposition was taken February 11th, 

7 1986, you hadn’t read anything, had you? 

8 A. I had not read any about the young people. 

9 That was the question, right. 

10 Q. Well, but your problem was a cancer of the 

11 tongue of a young person. 

12 A. Yes, sir. 

13 Q. And as of a period more than two-and-a-half 

14 years later you still hadn’t read anything about 

15 cancer of the tongue in young people; is that right? 

16 A. That is not what I said. I said I did not 

17 find any articles about the young people. You 

18 specifically, I think, put an age, or we talked about 

19 what young meant. If I remember right, 30 years of 

20 age was ascertained as young. 

21 Q. 30 years was young. 

22 A. Yes, sir. And I said I had not read any 

23 articles on cancer of the tongue under 30. I did not 

24 find those. 

25 Q. You didn’t find any; is that right? 
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A. That’s what I remember, yes, sir. 

Q. Well, then, I think we selected the age of 
30 as being young for your benefit rather than for 
mine. I might have picked a much higher age in being 
young, but, in any event, we did talk about 30 as 
being young, didn’t we? 

A. I think we did. 

Q. Now, Doctor Hook, you had never seen this 
condition before, you had never heard of it before in 
a person this age. You didn’t do any research in the 
literature. Did you get any consultation? 

A. At what time are you asking ine? 

Q. Before you started to treat this patient 
with a condition that was absolutely and totally new 
to you? 

A. No, I did not. 

Q. You didn’t talk to anyone about what you 
ought to do? You didn't ask anybody to come in in 
consultation with you; is that right? 

A. That’s right. 

Q. You undertook the treatment on your own of 
something that was in effect totally unfamiliar to 
you; is that right? 

A. The disease was not unfamiliar to me. 

Q. Sir? 
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2 

3 

4 

5 


A. The disease was not unfamiliar to me. I had 
treated that many times. 

Q. The treatment of cancer of the tongue in a 
young person was totally unfamiliar to you, wasn't 
it? 



6 A. In a young person, that is correct. 

7 Q. All right, sir. When did you last see Sean 

8 Haraee? 

9 A. At the time of doing the biopsy of the node 

10 in his neck, which would have been after two 

11 operations and after radiation therapy and he had a 

12 recurrence. That was the last time I saw him 

13 professionally in my office. That was not in the 

14 office. That was in the operating room. 

15 Q. That was on the 9th of November, 1983, was 

16 it not? 

17 A. Yes, I think so. 

18 Q. And after that time was he supposed to come 

19 back? 


A. He would come back for consultation about 
the diagnosis, whether the tissue was positive, and 
there were some sutures that were to be removed. 

Q. So you were expecting him to come back? 

A. Yes. 

Q. After 11-9-83? 
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X 

1 

A. Yes. 


P 

Q. But he didn’t? 


3 

A. No, he did not. 


4 

Q. Did you know where he had gone? 


5 

A. Yes. I heard, that he had gone on to the 


6 

chemotherapy doctors in Oklahoma City. 


7 

Q. Who did you hear that from? 


8 

A. Hospital personnel, and I talked to one of 


9 

the members of the family whom I gave the diagnosis 


10 

to, a brother. 


11 

Q. Somebody who was a member of the family, was 


12 

one of the brothers? 


P 

A. One of the brothers. 


1 4 

Q. Came by and picked up the diagnosis from the 


15 

biopsy? 


16 

A. Yes. 


17 

Q. Did you inquire as to why Sean was not 


18 

coming back for the suture removal? 


19 

A. No, because he wasn't to come back for 


20 

three, four more days after that. 


2 1 

Q . I see. 


2 2 

A. He came by for the diagnosis, and I gave 


23 

them to him the next day after the biopsy. 


24 

Q. So at that time you were still expecting him 





V w 2 5 

to come back? 
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A. Yes. 

Q. But he didn't. Neither you nor his mother 

3 got in touch with you? 

4 A. I did not talk with him, that I know of, 

5 after the biopsy. 

6 Q. You heard through a third person that they 

7 had gone to Oklahoma City? 

8 A. Yes. 

9 Q. Did you send Sean and his mother to Doctor 

10 Sobol? 

11 A. I did not send him to Doctor Sobol. 

12 Q. Did you recommend Doctor Sobol to them? 

13 A. No, I did not. I referred them to 

14 University Hospital. They had already been there for 

15 the radiation therapy. 

16 Q. You referred them to a radiation therapist, 

17 Doctor Taylor; is that right? 

18 A. That’s correct. 

19 Q. Now, did you ever discuss Doctor Sobol with 

20 Mrs. Marsee or Sean? 

21 A. I don't think so. I cannot recall it. I 

22 may have, but I cannot recall it. 

23 Q. Incidentally, do you know Doctor Sobol? 

24 A. I have met him once. 

25 Q. Do you know anything about his reputation?. 
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A. He's a well-trained head and neck surgeon. 

Q. Do you know where he is now? 

A. He is -- I don't know if -- he left Oklahoma 
and went to New York and I believe he's -- I'm not 
sure. It is either Illinois or Ohio. He's not in 
Oklahoma now. 

Q. When did you talk to him last? 

A. I talked to him by telephone February of 
1984 and asked him for records from the University 
Hospital that had never come, although I had 
written -- received a written report that I would be 
receiving them. 

Q. That is the only time you have ever talked 
to Doctor Sobol? 

A. That's the only time I have ever talked to 

him. 

Q. Did you discuss with the family the fact 
that you had never seen the cancer in a person this 
age and never heard of one before? 

A. I don't recall that I did. We may have 
talked about the unusual state of his age, but I 
cannot recall that. 

Q. Doctor, isn't it true that there are a large 
number of publications on medical subjects, what is 
termed medical literature? 
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A. Yes, sir, vast, vast numbers. 

Q. And are they usually published periodically? 
A. Yes. 

Q. Four times a year, ordinarily? 

A. Oh, some of them much more than that. 

Q. Well, some of them are published four times 
a year, are they not? 

A. Quarterly, monthly, some of them weekly. 

Q. And those are generally called journals? 

A. Ye s, sir. 

Q. Like the Jouraal of the American Medical 
Association; is that such a publication? 


A. Yes, published weekly. 

Q. Do those publications contain case reports, 
review of literature, reports of review of medical 
records in institutions and things of that kind? 

A. Yes, they frequently do. 

Q. What is the purpose of those publications? 

A. To disseminate information of what’s being 
found and the findings and to alert clinicians on 
what to be looking for and hopefully also on how to 


treat it 


And a physician is a doctor who is treating 


24 patients; is that correct? 


That's correct. 
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Q. And the publication served the purpose of 
keeping doctors who were treating patients advised 
about what is going on in the medical profession? 

A. That's correct. 

Q. And I assume that you try to keep up with 
what is going on in the medical profession? 


You make an attempt. It is very difficult 


to keep up 


But you do read some of these things, don't 


you? 


A. Yes, sir. 

Q. Which ones do you read? 

A. The journal that you listed or just now 
cited is the one that I receive on a weekly basis, 
and I scan the articles for areas in my specialty and 
read those, the Archives of Otolaryngology, also. 

Q. Is the Archives of Otolaryngology•a 
publication that you see with some regularity? 

A. Yes, I believe it is published monthly. 

Q. And you subscribe to it? 


And do you read it? 

Not cover to cover. 

Now, Doctor, do you look at it? 

Yes, scan the summary sheet to see what 
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articles are being talked about, what are in that 
month. 

Q. See what might be of interest to you? 

A. Yes. Looking for something of clinical 
interest. 

Q. Do you consider the publications of that 
nature to be authoritative? 

A. Yes, sir. 

Q. Worthy of your attention? 

A. I hope they are. 

Q. Something that you can rely on to the extent 
that you agree with them; is that correct? 

A. Yes. You hope you can rely on them. 

Q. Other than the Archives of Archeology, how 
about the publication called Cancer? Are you 
familiar with that publication? 

A. Yes. 

Q. Is that one that you know about? 

A. I know of it. 


Q. 
A . 

Q. 

A . 
Q. 
A . 


Ever read it? 


Seldom. I do not subscribe to it. 

Is it one you consider to be authoritative? 
Yes, sir. 

How about the Journal of Surgery? 

That’s authoritative. I do not subscribe to 
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1 

it. 


p 

Q. What about the American Journal of Surgery? 


3 

Is that something different from just the Journal of 


4 

Surgery? 


5 

A. It probably is. There are dozens of 


6 

journals . 


7 

Q. And generally you consider those to be 


8 

authoritative works and to provide information of 


9 

value to the profession; is that right? 


1 0 

A. Yes, sir. 


1 1 

Q. How about a journal entitled "Pediatrics"? 


12 

A . Yes, sir. 


P 

Q. Do you consider that authoritative? 


1 4 

A . Yes, sir. 


15 

Q. Have you ever read any of it? 


16 

A. Not in a long time. Not since I was on 


1 7 

pediatric service. 


18 

Q- It says that it is official publication of 


19 

the American Academy of Pediatrics, Incorporated. Is 


20 

that correct? 


21 

A . I don't know. 


22 

Q. You don't know. 


23 

A. (Nodding no). 


24 

Q. Pediatrics, of course, deals with young 


in 

CM 

t 

people. 
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_ _ _ 137 

A. Yes, sir. 

Q. Considerably below 30? 

A. Yes, sir. We could say below 20 for that 
purpos e. 

Q. All right. Let me refer you to Volume 21, 
No. 4, Page 573, that contains an article beginning 
on that page entitled "Visceral Squamous Cancer in 
Children." Do you see that? 

A . Yes, sir. 

Q. And down at the bottom of the left-hand 
column on that first page at the -- well, it starts 
six lines from the bottom line, does it say "We have 
studied the available literature on tumors of 
children and have found 47 moderately well 
authenticated instances of this disease"? Do you see 
that? 

A. Yes, sir. 

Q. And is that disease that they are referring 
to squamous cancer? 

A. I be 1ieve it is . 

Q. All right. And if you look at the case 
report that appears on the right-hand column, and it 
starts out "In 1955 a 13-year-old white male was 
referred for evaluation because biopsy of a sore area 
on the right lateral border of the tongue one week 
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Q. Well, it is the one, the only one that has a 
word written under age rather than a number. 

A. Yes, sir, I see that now. 

Q. So this table represents a review of the 
literature, and among other cancers they have found a 
report of a male newborn infant with tongue cancer? 

A . Yes, sir. 

Q. And if you go on down to the next tongue 
cancel', you find a 15 year old female. And right 
below that an 11 year old male. 

A. That's correct. 

Q. And at the bottom a 13 year old male, which 
is the one that is being reported on, I believe, in 
this article; is that right? 

A. That’s right. 

Q. And if you go to page 580, just above the 
summary and conclusions in the paragraph above that, 
do you find that on the left-hand column? 

A. Yes , sir . 

Q • It says, "Four cases of carcinoma of the 
tongue, including the present case, have been 
reported. One of these occurred in a newborn infant, 
the pathologic findings have been verified by Wood. 

The patient was treated by local surgery followed by 
prophylactic x-ray therapy. He is living and well 24 
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this age group o£ 1.6 percent. As the number of 
cases is small, no definite statistical analyses can 
be made but certain trends are worth consideration." 

The next paragraph starts under age and sex, 
"The youngest patient in the series was a 17 year old 

G 

girl. Of the thirteen cases, nine were female and 
four were male. Under etiological factors. And I 
believe you already defined that as being causes. 

A. Yes, sir. 

Q. "In only two patients were any etiological 
factors found on close questioning or 
investigation.” 

Do you read that? 

A. Yes, sir. 

Q. On Page 647, under the subheading "site of 
origin of tumor,” "in all about two cases the tumors 
occurred on the middle -- excuse me, on the mobile 
part anterior two-thirds of the tongue." 

Now, that is part of the tongue you have 
been referring to in connection with Sean Marsee; is 
that right? 

A. That’s correct. 

Q. What is called the mobile tongue or the oral 
tongue, I believe; is that correct? 

A.Yes,sir. 
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1 

page 475. You of course recognize the American 


\ 

Journal of Surgery as being an authoritative 


3 

publication? 


4 

A. Yes, sir. 


5 

Q. Is it one you read? 


6 

A. No. 


7 

Q. This article is entitled "Squamous cell 


8 

carcinoma of the oral tongue in patients less than 30 


9 

years of age," correct? 


1 0 

A. Yes . 


11 

Q. And it is written by Robert M. Byers, 


12 

B-y-e-r-s, M.D., Houston, Texas; is that correct? 


P 

A.Yes,sir. 


14 

Q. Do you know Doctor Byers? 


15 

A. No, I do not. 


16 

Q. Does the article show Doctor Byers is with 


17 

M. D. Anderson Hospital in Houston? 


18 

A. He was at the time the article was written. 


19 

yes, sir. 


20 

Q. Do you know whether or not he still is? 


21 

A. No, I don't. 


2 2 

Q. What is the status of the M. D. Anderson 


23 

Hospital? 


24 

A 

A. It's a well-known, renowned, respected 



treatment center for cancer. 
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Q. 


I guess it is one o£ two of the most 



2 respected in the United States, is it not? 

3 A. Well, it ranks up there high with 

4 Sloan-Kettering in New York, yes, sir. 

5 Q. Sloan-Kettering Memorial Hospital in New 

6 York and M. D. Anderson would be considered two of 

7 the finest cancel' centers in the country? 

8 A. Yes,sir. 

9 Q. This article starts out saying that 

10 "squamous cell carcinoma of the oral tongue in 

11 patients less than 30 years of age is quite unusual. 

12 The alleged etiologic factors" that means causing, 

13 right? 

14 A. Yes,sir. 

15 Q. "That is, tobacco, alcohol and chronic 

16 irritation from dental appliances associated with 

17 most squamous cell carcinomas of the oral cavity have 

18 not usually been operative long enough to be 

19 considered important." 

20 Is that what it says? 

21 A. That’s what it says. 

22 Q. And over on the right-hand side it says, 

23 "The medical records" beginning at the top" of 11 

24 patients under 30 years of age who presented with 

25 squamous cell carcinoma of the oral tongue, at the 
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M.D. Anderson Hospital between 1956 and 1973 were 
analyzed." Do you read that? 

A. Yes, sir. 

Q. Going on down to the next paragraph it says 
"The seven male and four female patients averaged 23 
years of age with a range of 17 to 29 years. Four of 
them were less than 20 years of age. A history of 
heavy smoking or alcohol intake was absent and the 
dental status of all the patients was considered good 
to excellent. Only one patient had associated 
intraoral leukoplakia. Every one of the patients had 
a two to 12 months history of an ulcer or a sore on 
the tongue, usually with pain." 

Is that what it says? 

A. Yes, sir. 

Q. It goes on to say that "No patient was found 
to have positive results on the serologic test for 
syphilis." Why is that significant? 

A. There’s been an association with increased 
incidence of oral cancer with people with syphilis. 

Q. Specifically tongue cancer? 

A. There -- well, I'm not sure, it is oral 
cancer. I don’t know if it is specific to the 
tongue. 

Q. I don't have a book for the next one. 
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1 

although I have got a copy of the -- if I can find it 


p 

-- well, let's skip that one for a moment. We can 


3 

come back to that one. 


4 

Let's look at -- this is cancer. Volume 37, 


5 

No. 2, Page 917. 


6 

MR. BRALY: Who is the author, Mr. Jennings? 


7 

MR. JENNINGS: I am getting to that right 


8 

now. 


9 

Q. (BY MR. JENNINGS) It is entitled -- 


1 0 

incidentally, that publication. Cancer is an 


1 1 

authoritative publication, is it not? 


12 

A. Yes, sir. 


• 

Q. It is entitled "Carcinoma Of The Anterior 


14 

Tongue In Adolescence," by D. D. Patel and R. I. 


15 

Dave, and it is published in 1976; is that correct? 


16 

A. That is correct. 


17 

Q. The first sentence of the body of the text 


18 

on the left-hand side says, "Carcinoma of the tongue 


19 

is one of the common malignant lesions in Western 


20 

India." Is that correct? 


21 

A. Yes, sir. 


22 

Q. Then it says that a figure in here shows 


23 

that only 3 percent of the cases were under 40 years 


24 

of age. That's down at the end of the first 


• 



w 25 

paragraph on the right-hand side of Page 918. The 
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last line, do you see that? 


A. Yes, sir. 

Q. All right. Then it goes on to say reading 
from there, "Aware of the rarity of the lesion at 
such an uncommon age and the occurrence of five cases 
in the period of five years at our institution, we 
present these case reports. All five cases were 
histologically proven and treated at our hospital." 

Q. And and if you go back there the hospital 
they are referring to is the Gujarat, Cancer and 
Research Institute in India, at a town known as 
Ahmedabad; is that correct? 

A. That’s correct. 

Q. All right. And they discuss five cases in 
the case reports, and they say in Case No. 1 was a 16 
year old farm boy with a growth over the right side 
of the anterior tongue. There was no history of 
tobacco or bad teeth. A cau1if1ower-1ike growth 
confined to the right lateral border of the tongue. 

Is that correct? 

A. Yes . 

Q. That's the same place that Sean had his 
tongue cancer; is that right? 

A. Right lateral border of the tongue, yes, 

sir. 
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Q. All right. Case No. 2 was a 17 year old 
boy, no history of tobacco, syphilis or poor dental 
hygiene with an ulcerative lesion on the right 
lateral border of the tongue. 

Correct? 

A. Yes, sir. 

Q. Case 3. A male student, age 16 years, and 
going to the next page, "complaining of painful ulcer 
of the tongue of six months' duration. There had 
been oral dysphagia for three months. The past 
history revealed repeated stomatitis. Stomatitis is 
an infection or an irritation in the mouth; is that 


right? 


Inflammation of the mouth. 


Q. Inflammation, all right, sir. 

Q. And the chewing of tobacco for one year. 
There was an ulcerative lesion on the right tongue. 

Case 4 was a 11 year old school boy, about 
five lines down it says "There was no significant 
past personal or family history. On examination 
there was an ulcerative growth three by two 
centimeters on the right lateral side of the 


tongue 


That was almost exactly what Sean had. 


wasn't it? 
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A. Very close. 

Q. All right, sir. And the'h finally Case No. 

5, an 11 year old school boy, no history of chewing 
pan or smoking bidis. Oral hygiene was good, there 
were no bad teeth or history of syphilis. On 
examination an ulcerative lesion was present on the 
right side of the tongue. Is that correct? 

A. Yes,sir. 

Q. Then the discussion says "after finding five 
cases of carcinoma of the tongue in such young boys, 
we searched the literature for other evidence of this 
lesion in patients under 20 years of age, only 11 
cases have been reported up to February, 1972." 

Then going down to the third paragraph. 

"Only one of our patients had the habit of chewing 
tobacco and then only for one year and no one had a 
history of local oral irritation, smoking or poor 
oral hygiene. We conclude, therefore, that there 
must be some dietary or viral factor to cause such a 
malignant lesion at this young age." 

According to that publication, there were 
five cases of cancer of the right lateral border of 
the tongue in youngsters ranging from 11 to 17, and 
only one of the five had any history of tobacco use; 
is that correct? 
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A . 

That’s correct. 



Q. 

Doctor, are you beginning to 

believe that 

there are people who have tongue cancer who 

don ’ t use 

tobacco? 




A . 

Yes, sir. 




MR. BRALYs Objection, Your 

Honor, 

the 

ques tion 

has been asked and answered 

and he 

said 

before there were. 




THE COURT: Overruled. 



Q. 

(BY MR. JENNINGS) You don’t 

question that? 

A. 

No, I don't. 



Q. 

You do concede that there are people who do 

not use 

tobacco in any form who have 

cancer 

of the 

tongue? 




A. 

Yes . 



Q. 

You just haven’t seen any of 

them? 


A . 

That’s correct. 



Q. 

All of them have been going 

to some 

other 

doctor? 




A . 

Well, yes, and there haven’t 

been very many 

of them. 

it appears. 



Q. 

Pardon? 



A . 

There hasn't been very many 

of them 

, it 

appears, 

but I have never seen one. 



Q. 

Well, I concede this is very 

rar e . 

You say 
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it is a rare disease? 


A. Under age 20 or under 30? 

Q. Yes. 

A. Yes, • it is . 

Q. I don’t have a book on this one, but I would 
like to give you a copy. 

Q. Now, you spoke before of the Archives of 
Otolaryngology, and this paper is from the Archives 
of Otolaryngology. That is one I believe you 
subscribe to. 

A. Yes . 

Q. This has a case report involving a 19 year 
old boy and there was a one by two centimeters 
shallow ulceration on the right lateral free border 
of the tongue associated with tender upper cervical 
adenopathy." That means the swelling in the lymph 
glands, is that correct? 

A. Yes, sir. 

Q. Okay. And with regard to that case, a 
review of possible etiologic factors was not 
revealing. The patient neither smoked nor drank and 
his oral hygiene, including dentition was good." Is 
that correct? 

A. That’s correct. 

Q. And then under the title of "Comment." In . 
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addition to the patient reported here, a review of 
the literature revealed only 10 other cases of 
documented epidermoid carcinoma of the tongue in the 
first two decades of life." 

Have I read that accurately? 

A. Yes . 

Q. And this was published in 1972, and the 
first two decades we go up to age 20; is that 
correct? 

A. That's correct. 

Q. Doctor, are you familiar with any of the 
other articles? Are you familiar with an article 
from the American Oncological Hospital in 
Philadelphia? 

A. Do you have the title, sir? 

Q. Yes, I can give it to you. It's "Squamous 

cell carcinoma of the oral cavity in young adults." 

It is in the Journal of Surgical Oncology of 1982, 
Volume 19, No. 2, and it is by James T. Amsterdam and 
Joseph G. Strawitz. Are you familiar with that 
article? 

A. No, sir. 

Q. Are you familiar with an article from the 
University of Toronto entitled "Malignant Tumors of 
the Head and Neck in a Young Population," published - 
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in 1982 in the American Journal of Surgery, Volume, 
144, No. 4, at page 459? 

A. I have read that. 

Q. You have read that? 

A. I think I have. 

Q. It. says "herein we report a retrospective 
survey of head and neck tumors seen at the Princess 
Margaret Hospital between 1958 and 1980 in patients 
30 years of age and younger." 

And it refers in that to a number of 
different areas in the oral cavity; is that correct? 

Or in the head and neck, actually. It goes beyond 
the oral cavity. And it says on the second page 
would you like to see that? 

A. If you want me to respond to it, I will have 
to, sir. 

Q. Allright. 

THE COURT: Mr. Jennings, let me ask you, 

are you going to be a while longer with this 
witness. 

MR. JENNINGS: Yes, Your Honor, I will be 

quite a while. 

THE COURT: Then I take it you will have 

redirect? 

MS. DESCHAMPS-BRALY: Yes. 
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THE COURT! — Mr. Braly? All right. He 
will go ahead, ladies and gentlemen, we will recess 
for the afternoon at this time. We will reconvene at 
9:30 in the morning, and remember don’t discuss this 
case with anyone. Don't make up your mind in the 
case until you have heard all of the evidence in the 
case. Don't read or listen to anything about the 
case, any broadcasts on television or radio or 
anything in the newspaper, avoid those. Don't let 
anyone discuss the case around you, don't talk to 
anyone about the case, don't do any private 
investigation of your own, have a nice evening and 
come back in the morning at 9:30 and we will see you 
at that time. 

Everyone remain seated while the jury 
exits. See you at 9:30 in the morning. 

(Out of the presence and hearing of the jury.) 

THE COURT: Counsel, were you able to 

ascertain my question on the depositions? 

MR. FINNEGAN: Your Honor, we have reviewed 

the depositions that were taken of company people and 
it is our recollection that all of those depositions 
used articles or used documents from the company 
which were confidential. However, I think that it 
was the depositions of Mr. Bantle, Mr. Lindqvist and 
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